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ACT:
HEADNOTE:
JUDGVENT:
K. RAMASVWAMY, J.:
1. Leave granted.
2. These appeal s By special |eave arise fromthe judgment
and order of the Division Bench of the Del hi Hi gh ' Court

made in Cvil Wit Petition No: 1493/94 dated August 8,
1994. The appell ants are respondent No.3 and respondent No.
4- M's Flownore Polyesters Ltd, (for short, 'Flowrore') in
the wit petition and 3rd appellant-B.P. Mttal is‘a share-
hol der. Flownore was closed from August 1990. Pursuant to
a reference made by its Board of Directors under Sub-s. (1)
of s. 15 of the Sick Industrial Conpanies (Special Provi-
sions) Act, 1985, (for short, 'SICA") Flowrore was declared
a sick industrial conpany (for short, 'sick conpany’) by the
Board for Industrial and Financial Reconstruction (for
short, 'BEFR ) by order dated Decenber 6, 1991. By an order
made wunder s. 17(3) of SICA the IFCI was appointed as
operating agency (for short, "OA') to prepare a financia
package to revive Flowmore with a cut off date as 30.9.92.
By clause (3) thereof, OA was directed to examne the
feasibility of anmal gamation of Flowrore with other "healthy
conpani es or change of managenent of the company “on stand
al one basis" and directed to subnit its report by July 30,
1992, The QA invited offers from the parties evincing
interest in the revival of Flowmre and requested to submt
their revival proposals before May 15, 1992. The first
appellant (for short, "SRF'), the first respondent (for
short, ’'Garware’) and Assam Asbestos Limted (for short
"AAL') subnmitted their respective schenes. The schenes
submitted on 15.7.92 (after seeking three extensions) by
Garware and AAL were on 'Stand Al one’ basis while the one
submitted by SRF was for "nmerger" of Flowmre with SRF
Despite the BIFR sending notices to all parties including
Garware intimating that they would be heard on their
respecti ve schemes on Cctober 5, 1992 and of receipt of such
notices by them Garware did not appear. SRF and AAL being
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represented through their agents were heard. On Cctober 5,
1992, BIFR gave further tine to SRF and

14

AAL and all other bidders to subnit their final offers al ong
-with their revival proposals to the QA by Novenmber 7, 1992
So as to enable it to submit its report by Cctober 13, 1992.
OA had stated at the hearing that SRF, Garware and AAL had
al r eady undertaken techno-economic viability study of
Fl ommore prior to the receipt of the proposals and "the
consensus at the joint neeting of the banks and the in-
stitutions was that only the proposal of NV s SRF Ltd. based
on nerger of the unit with SRF was acceptabl e". The BIFR
passed an order stating in para 10 therein that the
representatives of AAL shall submt by COctober 15, 1992 to
the Bench and QA with a copy thereof to the banks and the
institutions, the detail ed proposals for rehabilitation of
the conpany indicating the source of their technology and
the expenditure involved therein. The QA was further
directed to give detailed right-up on technol ogy proposed to
be utilised for manufacture of various products, breakup of

processing features, dues etc. Al the proposals for
revival of the unit if found unviable, the OA was required
to explore the possibility of change of managenent. The
copy of the order even though was sent to Garware, it did

not file any revised scheme with OA or review application to
the Board as to why its earlier proposal should not have
been rejected. By proceedi ngs dated October 19, 1992, BIFR

at the request of AAL, granted extension of time for
submitting revised proposals tothe OA up. to Novenber 7

1992. It was further stated that "no further extension of
time will be granted". Even this order was communicated to
the Garware but it did not submt any revised schene to the
QA by Novenber 7, 1992. BIFR sent notice on the report
submtted by the OA on Novenber 5, 1992, to all  parties
including Garware intimating that it would hear the nmatter
on Decenmber 11, 1992 and Annexure-B is the copy of the
notice sent to all. On Novenber 30, 1992, QA submitted its
evaluation report as directed by BIFR on the reviva

proposal subnitted by SRF and AAL. . On Decenber 3, 1992,

Garware by its letter addressed to AAL offered its technica

assistance to AAL for revival of Flowmore. On Decenber 8,

1992, the QA submitted its report to BIFR along with m nutes
of the joint neeting it had held with banks and financia

institutions. It would, therefore, be apparent that instead
of submitting its revised proposal to the QA or BIFR

Garware had agreed with AAL to assist it for revival of
Fl owror e. At the time of hearing by BIFR on Decenber 11

1992, the AAL had referred to and Bl FR had taken note of the
letter of Garware dated Decenmber 3, 1992, in which Garware
had undertaken to assist AAL for the revival of Flowtore on
stand alone basis, as is evident from para 3 of the
proceedi ngs at page 130 of the paper book. Al t hough tinme
and again, Garware was given repeated opportunities to  sub-
mt its revised schene for revival of Flowmre on stand
alone basis, it had chosen to stand out fromBIFR and had
contracted with AAL to give its t echni cal know how
assistance to AAL for consideration for revival of Flowrore.
3. On Decenber 11, 1992, BIFR had consi dered the proposals
of SRF and AAL. At this juncture, it may be relevant to
note that one ATCO a U S. based conpany, also represented
to assist AAL and appeared before the Board which was di-
rected to deposit by Decenber 1992 an anobunt of one nillion
US. dollars in a 'No Lien Account’ with the Lead Bank, the
State Bank of Saurashtra, and |atter

15
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was directed to comuni cate, by Decenber 21, 1992, to the OA
with a copy marked to the Bl FR whether ATCO had deposited
the anbunt with themor not. AAL and ATCO were directed to
submit by Decenber 28, 1992 the revised proposal with the OA
marking a copy to BIFR, besides naking avail abl e any ot her
information required by QA after adopting cut off date of
30th Septenber 1992. SRF was also directed to submt its
nodi fied revival proposal within the aforesaid period. The
BIFR thereafter in the final order directed to subnit to it
by January 18, 1993 a revival report of SRF and AAL by
January 18, 1993 along with minutes of its joint neeting
wi th Banks and financial institutions. 1t had also ordered
that "no request for extension of tinme either for deposit of
fund or for subm ssion of proposal shall be entertained in
any case" and that it-would hear the case as soon as QA
submitted its report.” On January 13, 1993, the OA subnitted
its report. Again on February 15, 1993, BIFR had sent no-
tice to ~all parties-including Garware intimating that it
woul d 'hear the matter on March 18, 1993, (Annex-C is the
notice). On March 18, 1993, Garware did not appear before
the BIFR - BILFR noted that two schemes submtted by SRF and
AAL were being considered. After hearing the parties, SRF

AAL/ ATCO and Flownore, the order was reserved. By this
stage, ATCO had backed out fromits earlier proposal and it
did not deposit /theanmpbunt as directed in the -earlier
proceedi ngs. It would, thus, be clear that after subnmitting
its revival proposal on stand al one basis, despite repeated
directions and notices, Garware neither conplied wth the
directions of the BIFR for nodification of 'its origina

schene as per the R-Bl guidelines for evinced any further
interest in the matter of revival of the sick  conmpany on
stand alone basis nor did it participate in any of the
proceedi ngs before BIFR

4. By order dated April 23, 1993, Bl FR approved the scheme
of revival of Flowrore proposed by SRFwith the observation
that "However, its main and substantial demerit is that it
envi sages nmuch larger sacrifices fromfinancial institutions
banks apart froma huge tax-shield of Rs. 10. 17 crores at
the cost of the Central Exchequer under Section 72-A of the
I ncome Tax Act, which nmakes the proposal, in conparison wth
that of AAL too expensive an alternative for the revival of
the sick conpany. The large streamof gross profits of

nearly Rs.73 crores over a period of first seven years, in
the context of which a further gain of Rs. 10. 17 crores
under Section 72-A would be wholly unwarranted. ~ " The SRF

inits letter dated March 23, 1993 and April 16, 1993 filed
bef ore Bl FR expressly had given up s.72A  benefits,
Therefore, by petition dated May 4, 1993, SRF sought review
of the order dated April 23, 1993 pointing out its
undertaking in the aforesaid two letters and requested the
Board to nodify the order and approve the nerger schene. By
order dated November 1993, BIFR had rectified the m stake.

5. Before it was done, SRF filed an appeal before the
Appel | ate Aut hority for I ndustri al and Fi nanci al
Reconstruction (for short, 'Appellate Authority’). On My
1993, the Appellate Authority dism ssed the appeal on the
ground that order dated April 23, 1993 was only an interim
order. By a joint nmeeting held on June 10, 1993, the banks
and financial institutions including QA agreed for the
mer ger proposal submitted by SRF as "npbst appropriate”

16

and they recommended to the BIFR accordingly by its report.
ATCO al so file an appeal before the Appellate Authority. On
Septenber 7, 1993, the Chief Ofice of the ATCO stated that
ATCO was not willing to invest any noney in the Fl ownore.
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So the appeal was dismssed. ATCO then filed a wit
petition in the H gh Court of Allahabad which was al so dis-
m ssed as w t hdrawn on Cctober 27, 1993.

6. As stated earlier, by proceedings dated Novermber 1993,
Bl FR had rectified the mstake it had commtted and accepted
rehabilitation-cum merger schenme of SRF and directed
circulation and publication of the draft schenes and fi xed
January 27, 1994 for hearing of the objections or sug-
gestions to the scheme. The copy thereof was also sent to
Garware - Annex-D. On January 14, 1994 Garware filed the
appeal before the Appellate Authority against the order
dated Novenber 19, 1993 and on January 21, 1994 and after
hearing the argunments of ‘all concerned, order was reserved.
Before it pronounced the order, Garware filed wit petition
No. 354/ 94 before the H gh Court of Bonbay at Aurangabad
Bench which admittedly has no territorial jurisdiction. The
Hi gh Court did not pass any interimorders but issued notice
returnable on February 8, 1994, On January 27, 1994,
Garware appeared before- the BIFR and admtted its failure
to submi't its revival proposal after rejecting its initia

proposal . By~ proceedi ngs dated January 28, 1994, the
Appel late Authority dismissed the appeal of the Garware.
Subsequently, Garware anmended the wit petition which was
transferred by this Court to the Del hi H gh Court.

7. The Division Bench allowed the wit petition primarily
on the ground that Garware is "an interested person" and
"deeply interested in the revival of’ the Flowmore by "stand
al one basis". The Hi gh Court set aside the orders of BIFR
dated Novenber 19, 1993 made wi thout notice to Garware
noting that it was violative of principle of natural justice
and fair play. The —nmerger scheme entails with huge
financial sacrifice at the cost of the <central exchequer
without notice either to the Central Governnment or  to the
Central Board of Direct Taxes and that, therefore, the order
of revival of Flownore (sick company) with SRF was bad in
I aw. Accordingly, the orders dated Novenber 19, 1993 and
January 27, 1994 of BIFR and order dated January 28, 1994 of
the Appellate Authority were set aside and remtted the
mat t er to the BIFR for reconsideration and deci si on
according to | aw

8. Shri F.S. Nariman, |earned senior counsel for the first
appel | ant , contended that the H gh Court was whol |'y
unjustified in its finding that Garware is an interested
person and deeply interested in the revival of Flowre  on
stand al one basis. The BIFR was justified in its conclusion
that SRF alone was in the field to revive Flowrore. ~ Garware
though was given nunber of chances to submt its revised
schenme on stand alone basis, it did not do it. The reviva

by merger was not vitiated for failure to give notice to

Gar war e. Garware at no point of tine had evinced any
interest after rejecting its revival schene by BlIFR nor did
it submt fresh proposals. The consistent conduct of

Garware woul d show that Garware is not an interested person.
The omi ssion to appear either before BIFR or QA with revised
proposal is eloquent and self speaking. |Its agreement wth
AAL would indicate that it was interested only in earning

17

profits. Garware | acked bona-fides in the revival of its
trade rival-Flowrre and intended to keep its trade riva
closed for long, as is evident fromits conduct of filing
the. wit petition in Bonbay H gh Court at Aurangabad which
has no territorial jurisdiction since Flowmore is adnittedly
in Utar Pradesh and no part of the cause of action had
arisen wthin the territorial jurisdiction of the Bonbay
High Court. - Admittedly, it is a trade rival and had trade
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i nterest. It is interested to prolong the revival of
Fl owror e so as to keep the conmpany away from the
conpetition. It had acquiesced to the order passed by the

BIFR at different dates. The High Court was, therefore, not
right in its conclusion that Garware was deeply interested
person and is entitled to file its revised scheme on stand
alone basis. Wiile conceding that notices to the Centra

CGovernment and the Central Board of Direct Taxes necessarily
shoul d have been given by the BIFR he contended that SRF
had expressly given up before BIFR the benefits of s.72-A

During the course of the hearing in the H gh Court, his
counter-part, Shri Harish Salve, had undertaken and SRF
still stood by, that the revival schene would be operative
from April 1, 1994. Thereby, other benefits of set off
under s.70, 71 and 72 of the Income Tax Act would be
mar gi nal i sed. Therefore, ~there would be no revenue sac-
rifices to the State. The benefit of rebate on interest on
the outstanding |oans paid during relevant accounting year
to the banks-and financial institutions would be available
either to Flowore on stand al one basis or SRF on nerger
basis since it-would ariseonly after the rehabilitating the
conpany. Therefore, there i's no revenue |oss or revenue
sacrifice to the State. The preanble and the provisions of
SICA would indicate that revival of the conpany should be
done expeditiously. The proceedings before BIFR or Appel -
late Authority or before the Court under Article 226 are
neant to be disposed of expeditiously and -should not be
procrasti nat ed. The delay in revival would entail the
wor kmen wi th great financial hardship and | oss of revenue to
the State. Therefore, it was not neant to be used by trade
rival to prolong the rehabilitation. The BI'FR without
unduly prolonging the matter, should enquire  and  conplete
the proceedi ng keepi ng al ways the urgency at the back of its
nm nd.

9. Shri Desai, learned senior counsel for Garwar e,
contended that under SICA the BIFRhas to consider either
stand alone schene or nerger schene, whichever /is nore
feasible to revive sick conpany, when change of nanagenent
was found to be not sufficient to revive Flowmre (sick
conpany) . Since AAL had submitted its revised proposal on
stand alone basis, Garware had agreed to assist AAL to
rehabilitate Flowmore on stand alone basis when Bl FR
initially ordered SRF to revive Flowmmre on stand  al one
basis it had no grievance but when it reviewed t he order and
directed revival by nerger of Flowpre wth SRF, _notice
shoul d have been given by BIFR to the Garware and it would
have been heard before passing the inpugned order dated
January 23, 1994. The Appellate Authority comitted equally
the same manifest error in that behalf. He also contended
that when a huge financial sacrifice was to be made and an
additional benefits in the region of Rs.70 crores'with Rs.
10. 17 crores would accrue to SRF under s.70 to s.72-A of
the Income Tax Act, notices to the Central Covernment as

well as Central Board of Direct Taxes were nandatory. An
order of revival by nerger

18

wi thout notice to themis per-se illegal

10. Havi ng given our anxious consideration to the respective
contentions, we are of the view that the contentions of Sri
Nar i man nmerit accept ance. The first guestion for
consideration is whether the proceedings before the BIFR
should be expeditiously disposed of? The preanble of SICA
reads thus: -

"An Act to nake in public interest, specia

provisions with a viewto securing the tinely
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det ection of sick and potentially si ck
conpani es owni ng industrial undertakings, the
speedy deternination by a Board of experts of
the preventive, aneliorative, renedial and
other neasures which need to be taken wth
respect to such conpani es and the expeditious
enforcenent of the neasures so determned and
for matters connected therewith or incidenta
thereto. "
11. Under,s.17(1), the Board, after mmking inquiry, has to
deci de, as soon as may be by order in witing, whether it is
practicable for the conpany to nake its networth exceed the
accunul ated | osses within a reasonable tine. Simlarly, s.
18(1) envisages for preparations of sanction of schenes.
The Board while maki ng the order under s. 17, the operating
agency shall prepare, as expeditiously as possible and
ordinarily w thina period of ninety days fromthe date of
such order, a schene as per the particulars enunerated
t her eunder. Section 26 of the Act has expressly divested
the civil 'court of its jurisdiction over the orders passed
by the Board or the Appellate Authority or the proposals
nmade under the Act. The | egislative i nt ent whi ch
therefore, becones clear is that sick or potentially sick
i ndustry should be detected tinely. Proceedings for reviva
and rehabilitation of the sick or potentially sick conpany
shoul d expeditiously be conpleted within the tine frane and
if unavoidable, it should be done within a reasonable tine
thereafter, say six nonths. The proceedings are not to be
allowed to be used as dilatory tactics to prevent reha-
bilitation of the sick conmpany or potential sick conpany, in
particular by rival conpanies.” The Board and the Appellate
Authority and the Hi gh Court should give effect to the
provisions, conply with procedural format, should finalise
the proceedi ngs expeditiously within thetime frame so that
not only the starving worknen who are kept in agonising wait
for revival of sick conmpany without wages, be rescued, but
al so needl ess accunul ati on of |osses by the conpany and the
| oss of revenue to the State is avoi ded.
12. The question then is whether Garware is an- interested
per son? The SICA indicates that the Board has to devise a
schene for rehabilitation of sick industry wth diverse
st eps. Section 16 read with regulations 21 to 25 provides
the procedure for inquiry by BIFR to determ ne whether the
i ndustry becane a sick conpany. On recording its finding
under s. 1 7(1 ) read with regulation 26 that it becanme a
sick conmpany, the Board has to decide whether it is
practicable to nmake the networth of the sick conpany, exceed
the accunul ated | osses within a reasonable tine as envi saged
in s.17(1). If the BIFR decides that it is not SO
practicable, then next step would be whether it is necessary
or expedient in the public interest to adopt any  of the
nmeasures specified ins. 1 8 and to direct any operating
agency to prepare a schenme as provided in sub-s.(3) of 's. 18
as per the provisions and R B.1. guidelines and the Board
has been given power to review or nodify such order after
the OA nakes subnission in that behalf as envisaged under
s.18(1)and (2) of SICA. After its examination and hearing
all concerned as envi saged under s.18(3) and regul ations 27
to 3 1, the Board would finalise it and direct sanctioning
the-schene and specify the date when the sanctioned schene
shall conme into force as enjoined under s. 18(4) of the Act.
The regul ations provide the procedure in that behalf. It is
seen, as held earlier, that inquiry shall be conpleted and
concluded as expeditiously as possible to revise the sick
conpany or potential sick conpany.
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13. The question, therefore, is whether the procedure
Ldopted by the BIFRis vitiated by any error of law and
Garware is an interested person in reviving Flowrre. It is

seen that Garware and AAL had offered their schemes on stand
alone basis. Al through SRF had subnmitted its schene of
rehabilitation by merger of Flowmmre wth SRF. The
narration of facts given earlier obviate the need to
reiterate them However, they nake it obvious that despite
noti ces and opportunities given to Garware, tine and again

it did not chose to submt its revised scheme as directed by
BIFR before QA Its consistent conduct in not appearing
before the Board on different dates, do establish that,
after rejection of its schene initially subnmtted, Garware
evinced no interest in the matter. On the other hand, it
had entered wth an agreenent with AAL to extend its
technical know how assistance for revival of Flowrmore for
consi deration even though at every stage, the proceedings
were conmmunicated to Garware.  Therefore, G was put on
notice of the steps taken and the orders passed by the
Boar d. Yet  Garware evinced no interest in the revival of
Fl ommore —on stand alone basis or —~any other alternative
schene. Thereby it is not a person interested. For its
initial interest evinced by Garware, it had acquiesced by
its conduct in the orders passed by the Board. It is true
that in the order dated April 23, 1993, the Board declined
to approve nerger schene of SRF on the prenmise that SRF
woul d gai n undue advantage of the tax benefits under s.72-A
etc. etc. and stand al one basis proposal was ordered to be
publ i shed. But when the mistake it had conmitted in the
matter was brought toits notice, the Board reviewed its
order on Novenber 19, 1993, no doubt w thout ~hearing any
party and accepted the schene for nerger of ~Flowrore wth
SRF and direction in that behalf was accordingly issued to
the OA for publication of scheme as draft schene. Si nce
Garware had acquiesced in the order passed and had not
evinced any interest, only two persons that remained in the
field were AAL and SRF. AAL also did not challenge the

order. SRF unquestionably a "healthy’ conmpany  and its
capacity to revise Flowrore was not - in doubt. Al through
its schenme was for merger of Flowmre with SRF. Ther ef or e,

no fault can be found with the orders passed by the Board
approving the schene of the QA of the nmerger of Flowrore

with SRF for revival of Flowrore. The Hi gh Court was
clearly in error in holding that though Garware stood by, it
was not out and still an interested person and was entitled

to be heard before accepting the schene of SRF for nerger of
Fl owrore with SRF

14. It is true that no notice was issued by the Board
either to the Central CGovernment or to the Central Board of
Direct Taxes. He Central CGovernnent shall be required to
pass an order under s.72-A of

20
tax benefits and that therefore it is entitled to be ' heard.
Since nerger scheme, which was given effect from April 1,

1992, involves tax concessions and sacrifices enunmerated  in
ss.70, 71 and 72 as set off. So, there would be great
revenue |osses. Therefore, Central Governnent and Centra

Board of Direct Taxes are necessary and proper parties
before the Board. The Board before finalising nerger scheme
and approving its draft scheme for merger of the sick
i ndustrial conpany with a healthy conpany, notice should be
given to the Central Governnent as well as to the Centra

Board of Direct Taxes. Admittedly by two letters SRF had
given up the benefits under s.72-A. The counsel for the SRF
had given an undertaking in the High Court and reiterated
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before this Court that the nerger schenme would be effective
from April 1, 1994. Consequently, the benefits of set off
under ss.70, 71 and 72 have been nmarginalised and,
therefore, no considerable revenue |oss would occur to the
public exchequer. Any m nor benefits would be consequentia

to the offer of merger with the healthy company. 1In these
appeals and before the H gh Court, they are inpleaded as
respondents and were heard through Sri. Ahuj a, |earned

seni or counsel, who has stated that there would be no 1|o0ss
of revenue to the State and benefit under s. 43-B of Incone
Tax Act is bound to be given to a company revived on either
basi s. In that view, the order passed by the Board and
approved by the Appellate Authority are not vitiated by any
error of law warranting interference.

15. The appeal filed by the shareholder smacks a bone-
fides. After hearing himand others by proceedings dated
Decenmber 6, 1991, the Board declared "Flowmore to be a sick
i ndustrial conpany." As per the audited report for the vyear
ending' 31.3.91, the accunul ated | osses stood at Rs.1131.45
| akhs agai nst the networth of Rs.764.80 |akhs conprising of
pai d-up capital only, the conpany has suffered cash |oss of
Rs. 451. 72 |akhs and Rs.626.60 |akhs for the years ending
31.3.90 and 31.3.91, respectively. As on 31.3.91, the
conpany owned Rs. 2699.10 1akhs to the financial institutions
and the banks besides other conti ngent liabilities.
According to Section 3(o), "sick industrial conpany" neans
an industrial conpany being a conpany registered for not
less than five years which has at the end of ‘any financia
year accunul ated | osses equal to-or exceeding its entire net
wort h. He had not chall enged the order of ~BlIFR declaring
Flowmmore a sick conpany by filing any proceedings in the
Hi gh Court. Proceedings under s.16 were initiated on the
basis of the report by Board of Directors of Flowmre and
its audit report. On the other hand, he stood by and has
shown only a facade of interest by filing appeal 'as a
pretext before the Appellate Authority against the fina
order passed by the Board by which date Garware had already
initiated wit proceedings. The canouflage of interest is
torn apart from his conduct which would indicate that he is
only pretender to Garware who intends to see that Fl ownore,
a trade rival, would not be revived so that he may continue
to have market nmonopoly in the field. Therefore, he is only
a stooge in the hands of Garware -and his special  |eave
application directly filed under Article 136 against the
orders of the Appellate Authority deserves-to be dism ssed
with exenplary costs of Rs.25,000/-.

16. The appeal s arc accordingly allowed. The -orders of
the H gh Court are

21

set aside and those of the Appellate Authority and the Board
are confirmed wth costs quantified as Rs.20,000/-. Al

costs nmay be deposited with the Supreme Court Legal Aid
Committee within four weeks and in default, the SCLA
Committee would be entitled to recover the sanme as a decree
inits favour.
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