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ACT:

I ncome-tax Act, 1922, s. 16(1) (c)-Settlor reserving benefit
for hinmself wunder trust <created by him-Trust whether
becomes a revocable trust wthin neani ng of section-Effect
of third proviso.

HEADNOTE:

The assessee derived incone from house properties and from
the business of a registered partnership firm On March 19,
1953 the assessee created a trust in respect of two | houses.
it was provided in the trust ,deed that the trustees shal
pay a sumof Rs. 200/- per nonth to the settlor, for |life
for his own absolute use and benefit out of the income of
the trust estate remaining after paynment of taxes, /'rents
etc. The I nconme-tax Oficer held that the income from the
aforesaid two properties was assesses able in the hands of
the assessee inasmuch as he had retained a portion of the
income from the trust properties for hinself whereby the
trust -becane a revocable trust under the provisions of s
16(1) (c) of the Income-tax Act, 1922. The Appel late
Assi stant Conm ssi oner upheld the view taken by the Income-
tax O ficer. The Tribunal however held that -only the sum
of Rs. 2400/- annually payable to the assessee could be

taxed in his hands. |In reference the Hgh Court decided
agai nst the assessee. |In appeal to this Court by specia
| eave,

HELD : The effect of the third proviso to s. 16(1) - (c) is
that a settlenent or disposition containing a provision for
retransfer of a part of the income to the settlor would not
render the whole incone of the settlement chargeable in his
hand provided the other conditions contained in the proviso
are satisfied. In other words the proviso conmes to the
rescue of the settlor in that the portion of the inconme from
the trust properties which are settled on a third person is
to be assessed in the hands of that person and not in the
hand of the settlor, if the |latter does not retain any power
to "deflect the sanme for a period exceeding six years or
during the lifetine of the done". Thus the settlenent as a
whole w Il not come within the mschief of s. 16(1) (c) if
the revocability relates only to a part of the inconme. [314
H 315 B]
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A significant change was nade in the | anguage with regard to

revocable transfers in the Income-tax Act, 19161. Secti on
63(A) of that Act expressly refers to the whole or any part
of the income or assets transferred. It can well be said

that the necessity for expressly mentioning part of the
income was felt because under the provisions of the 1922 Act
part of the income was not covered. [315 C F]

There was no dispute in the present case that the trust
created was a genuine one. Since it fulfilled t he
conditions laid down in the third proviso only that part of
the income which accrued or was received by the settlor
could be assessed as his inconme The incone accruing to the
other beneficiaries could not be included in the tota
i ncone of the assessee.

[315 F]

C.1.T. Patna v. Rani Bhuvaneshwari Kuer, [1964]7 S.C. R 920,
appl i ed.

Ranji Keshavji ~v. Comm ssioner of Inconme-tax, Bonbay, 13

I. T.R 105, referred to.

CI.T. Calcutta v. Jitendranath Mallick, 50 I.T.R 313,
approved.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION-: Civil Appeal No.1850 of 1967.
Appeal fromthe judgnment and order dated Septenber 30, 1966
of the Calcutta H gh Court in. Income-tax Reference No. 102
of 1962.
M N. Banerjee and P. K. Mikherjee, for the appellants.
Jagdi sh Sarup, Solicitor-CGeneral, R N. Sachthey and B. D
Sharma, for the respondent.
The Judgenent of the Court was del ivered by
Gover, J. This is an appeal by special. l|eave from a
judgrment of the Calcutta Hi gh Court answering the follow ng
gquestion of lawreferred to it against the assessee and in
favour of the Revenue
"Whet her on the facts and in the circunstances
of the case, the entire or any part ~of the
income from the house properties  concerned
could be included in the total incone of the
assessee by virtue of the provisions of 's. 16
(1 ) (c) of the Income tax Act, 1922 read
with the first proviso thereto ?"
The assessee was assessed in the status of an individual
He derived income from house properties —and from the
busi ness of a registered partnership firmH Ganguly & Co.
He had six houses one of which was 24, Mhanlal Street,
Calcutta and the other at Janganbari in the city of Banaras.
On March 19, 1953 the see, created a trust in respect of
these two houses. It was provided in the trust deed that
the trustees shall pay a sumof Rs. 200/- per nonth to the
settlor for life for his own absolute use and benefit out of
the income of the trust estate remaining after paynent  of
taxes, rents etc. |In other words he hinself was one of the
benefi ci ari es.
The I nconme tax Officer held that the incone fromthe afore-
said two properties was assessable in the hands O the
assessee i nasmuch as he had retained a portion of the income
from the trust properties for hinself. The trust had,
therefore, becone revocable under the provisions of s. 16
(1) (c) of the income tax Act 1922, hereinafter called the
"Act’ . The Appellate Assistant Comissioner on appea
affirmed the view taken by the Income tax Oficer. Wen the
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matter came before the Appellate Tribunal it found that the
assessee had irrevocably parted with the aforesaid two
properties and the sane had got vested in the trust. It was
held that s. 16(1) (c) would becone applicable only if the
setdor preserved to hinmself the entire income arising from
the settled properties; if only a portion had been reserved

by the

312

settlor it would not nake the settlenent revocable. It is
not disputed that the total annual income from these

properties came to over Rs. 19, 000. Qut of -this the
assessee, who was the settlor, was entitled to Rs. 2,400,/-
annual ly. According to the Tribunal only the anobunt of Rs.
2,400/ - which had actually been received by the assessee
under the ternms of the trust deed could be included in his
i ncone.

The view of the H gh Court was that in order to be revocable
under the first proviso to s. 16 (1) (c) it is sufficient if
t he, set'tl enent, ~disposition or transfer cont ai ns a
provision for retransfer of a part of the incone to the
settlor,. disposer or transferor. It is not necessary that
there rmust be a provision for the retransfer of the entire
i ncore. The word "incone” includes any part of the incone
unl ess there is anything repugnant in the context. The Hi gh
Court considered, 'that the third proviso to S. 1 6 (1) (c¢)
did not explain the first proviso but was a kind of rider or
exception to it. Bearing in nmnd the object behind the
enactnment of s. 16 and on a consideration of the terns of
the section the true neani ng and-scope of the, first proviso
seened to be that the settlenent in the present  case was
revocable inits entirety thus attracting the substantive
clause of s. 16 (1) (c).

Clause (c¢) was introduced in s. 16(1) in the year 1939. At
the material time s. 16(1) stood thus :-

"S. 16(1) In conputing the total income of an assessee

(c) all incone arising to any person by
virtue of a settlenent or disposition whether
revocabl e or not, and whether effected before
or after the conmencement of the Indian | ncone
tax ( Amendnent Act, 1939 from asserts
remaining the property of the settlor or
di sponer, shall be deened to be incone of the
settlor or disponer and all incone-arising to
any person by virtue of a revocable -transfer
of assets shall be deemed to be incone of the
transferor

Provided that for the purposes of this clause
a settlenent, disposition of transfer shall be
deened to be revocable if it contains any
provision for the retransfer directly or
indirectly of the income or assets to the set-
tlor, disponer or transferor, or in any -way
gives the settlor, disponer or transferor a
right to reassune power directly or indirectly
over income or assets;

313

Provi ded further t hat t he expr essi on
"settlenment or disposition’ shall for the
pur poses of this cl ause i ncl ude an

di sposition, trust covenant, agreenent or
arrangenent and the expression ’'settlor or
di sponer’ in relation to a settlenment or
di sposition shall include any person by whom
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the settlenment or disposition was nade;
Provided further that this clause shall not
apply to any income arising to any person by
virtue of a settlenment or disposition which is
not revocable for a period exceeding six years
or during the life time of the person and from
which incone the settlor or disponer derives
no direct or indirect benefit but that the
settlor shall be liable to be assessed on the
said income as and when the power to revoke
arises to him"

It is apparent that the above clause of s. 16(1) wth its

provi sos is unhappily  worded. In Ranji Keshavji V.
Conmi ssioner of ,Income tax 'Bonbay(l), the Bonmbay High
Court considered the scheme of s. 16(1)(c). According to

that decision the first stage is that when there is a
revocabl e transfer of assets. The incone derived from such
assets is still to be considered the incone of the settlor
The first proviso specifies what woul d be deened a revocabl e
transfer in'spite of the deed being apparently irrevocable.
The relevant —question for the first proviso is "is this
transfer revocabl e because it fulfils the condi tions
contained in the proviso ?" The answer to that question can
be in the positive or inthe negative. 1f the answer is in
the negative no further discussion can arise and s. 16 ( 1)
(c) wll not be applicable. If the answer be in the
affirmati ve the deed, although ostensibly irrevocable, is
deened to be revocable. It will~ thus becone revocable
within the neaning of the substantive provisions of S
16(1) (c) having reached that stage proviso (3) has to be
considered. In tile words of Kania J., as he then was "the
schene appears to be that, although infact, after " reading
the provision of s. 16(1) (c) with proviso (1), the transfer
is revocable, the laww Il not still consider the income
derived from such settlenent, the income of the setlor
provided the settlenment is not revocable for a period
exceeding, six years or duringthe lifetime of the person
for whom the inconmes is settled, and, further from  which
income the settlor derives no direct or indirect” benefit."
Chagla J., as he then was. delivered a separate judgment
al t hough he agreed with the answer given to the reference by
Kania J. In his opinion the only way to Treconcile the
substantive provision of sub-cl. (c), Provisos (1) and (3)
was to hold that proviso (3) contained a linitation which
applied as much to the substantive provisions of ~ sub-cl ause
(c) as to proviso

(1) 13 1.T.R 105.

314

The view expressed in the Ranji Keshavji case(l)) was
approved by this court in CI1.T. Patna . Ran
Bhuvaneshwari Kuer(2). |In that case the assessee, ‘who owned
an estate known as 'Tekari Raj’, created a trust with a view
to liquidate the debts of Tekari Raj. The beneficiaries

under the deed were the settlor, her husband and her sons.
It was declared that the settlenent, nmade was to  be
permanent and irrevocable but each beneficiary had ful

right to nake any sort of arrangenent about devol venent or
succession or nmake such alienation as was considered fit
about his share. It was observed that two conditions were
necessary for the application of the third proviso to
section 16(1) (c), (1) that the trust should not be
revocable for a period exceeding six years or during the
l[ife-tinme of the beneficiary and (2) the settlor or disponer
should have no direct or indirect benefit from the incone
given to the beneficiary. The followi ng observations at
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page 927 are noteworthy :
"The third provisoto s. 16 (1) (c) does not
operate to exclude the income which t he
settlor receives as a beneficiary, from
liability to incone tax; it merely excludes
that part of the income which is under the
deed of settlenent given to another person
from liability to tax in the hands of the
settlor, if the conditions prescribed by the
third proviso are fulfilled. The contention
rai sed by the Comm ssioner that if under the,
deed of trust the settlor has reserved to
hinself as a beneficiary any part of the
income of -the property settled, the third

proviso wll not apply to the deed of trust
runs contrary to the plain words of the
statute".

The further contention of the Conm ssioner that the third
proviso only operated in respect of deeds of settlenent or
di spositi'ons which were referred to in clause (c) but not
the deeds a settlenent or disposition which by the first
provi so were deem,,= to be revocabl e was rejected by saying
that the function of provisos (1) and (2) was plainly
explanatory and it was - inmportable to hold that the third
provi so did not operate in respect of settl enent,
di spositions or transfers which were by the first proviso
revocabl e for the purposes of that clause.

W have referred to the above case in extenso because in our
opinion it fully covers the point which has arisen in the
present case.

In the light of the above principles it would not be wong
to say that the effect of the third proviso is that a
sett| enent or disposition containing a provision for
retransfer of a part of the income to the settlor would not
render the whole incone of the

(1) 13 1.T.R 105

(2) (1964) 7 SCR 920
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settlenent chargeable in his hand provided the ot her
conditions. contained in the proviso are satisfied. In

other words the proviso comes to the rescue of the settlor
in that the portion of the income fromthe trust properties
which are settled on a third person is to be assessedin the
hands of that person and not in the hand of the settlor, if
the latter does not retain any power to "deflect” the sane
for a period exceeding six years or during the lifetinme of
the donee". Thus the settlement as a whole win~ not cone
within the mschief of s. 16 (1) (c) if the revocability
relates only to a part of the incone. [See C.I.T. Calcutta
v. Jitendranath Mallick(1)
W are in entire agreenment with the above view of ‘the Cal-
cutta High Court and consider that the sane is supported by
the decision of this court in Rani Bhuvaneshwari ' Kuer’s
case(1l). We may al so refer to the significant change nade
in the language with regard to revocable transfers in the
Income tax Act 1961. Section, 63 of that Act provides :

"For the purposes of section 60, 61 and 62 and

of this Section-

(a) a transfer shall be deened to be
revocable if-
(i) it contains any provision for t he

retransfer directly or indirectly of the whole
or any part of the incone or assets to the
transferor, or

(ii) it, in any way, gives the transferor a
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right to reassune power directly or indirectly

over the whole or any part of the inconme or
assets:
(b) "
It can well be said that the necessity for expressly
mentioning, part of the income was felt because wunder the

provisions of the. Act part of the incone was not covered.
There is no dispute in the present case that the trust

created was a genuine one. Since it fulfilled
conditions laid down in the third proviso only that part.

t he
of

the income which accrued or was received by the settlor

could be assessed as his inconme. The inconme accruing

to

the. other beneficiaries could not be included in the tota

i ncone. of the assessee.
The appeal is consequently allowed and the judgnent of

t he

H gh Court is set aside. ~The question which was referred

shall stand answered in favour-of the assessee and aga
the Revenue. |In view of the nature of the points invo
the parties shall bear their own costs.
G C Appeal al | owed. ,

(1) 50 I TR 313
(2) [1964]7 S.C.R 920
316

nst
ved




