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ACT:

I ndustri al Di sput es Act 1947 (14 of 1947) s,
33(3)--Application to discharge protected worknman--Pending
reference over--Conpetence to entertain the application
Constitution of India, Art. 136--H gh Court summarily

di sm ssed wit petition against |ndustrial Tri bunal ' s
order--Application for certificate under Arts. 132 and 133
pendi ng- - Special |eave granted against Tribunal's order

whet her to be revoked.

HEADNOTE:

During the pendency of an industrial dispute, before the
Tri bunal between the respondent-enployer and its worknen,
the respondent decided to dism ss the appellant a 'protected
wor kman’ . So the respondent applied under s 33(3) of the
Industrial Disputes Act to the Tribunal for —permssion to
di schar ge hi m The Tribunal nmde the award in t he
reference. The Labour Court to which the application under
s. 33(2) was transferred. held that the award in Reference
having been nade, it had no conpetence to deal with the
application wunder s. 33(3). The appellant filed a wit
petition in the H gh Court challenging this order of the
Labour Court. The wit petition was summarily  dism ssed.
Thereafter , the appellant applied to the Hgh Court for
certificate wunder Articles 132(1) and 133(1)(c) of the
Constitution. During pendency of the application for
certificate the appellant nmoved this Court for Special Leave
under Art. 136 of the Constitution against the order of the

Labour Court, which was granted. In the petition for a
special |eave the fact of the filing of the wit petition
and its dismissal was nentioned. Later the Hi gh Court
rejected the application for certificate. The appel | ant

contended that once an application under s. 33(3) is validly
made, the Tribunal mnust deci de whet her perm sson sought for
should be granted or refused even though the industria
di spute had been decided during the pendency of t he
application. The respondent urged the revocation of the
special leave as he had not appealed against the High
Court’s order made in the wit petition.
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HELD : No case was nmade out to revoke the special |eave
grant ed. The High Court summarily dismssed the wit

petition. The order dismssing the wit petition was not a
speaki ng order. Hence no question of res judicata arose The
respondent’s contention is not correct, that the order of
the H gh Court not having been appealed against, it has
beconme final and if the present appeal is allowed there wll
be two conflicting final orders. The scope of an appea
under Art. 136 is nuch wider than a petition under Art. 226.
In an appeal under Art; 136, this Court can go into
guestions on facts as well as | aw whereas the H gh Court in
the wit petition could have only considered questions which
woul d have been strictly relevant in an application for a
wit of certiorari. [93 G-94 B]

Daryao and others v. State of U P. and Ors. [1962] 1 S.CR
574, Managenent of Hindustan Conmercial Bank Ltd. Kanpur v.
Bhagwan Pas, A |.R~ 1965 S.C. 1142 and Chandi Prasad Chokhni
v. State of Bihar, [1962] 2 S.C.R 276, referred to.

92

The Labour Court was right in holding that it was
i nconmpetent to deal with an application under s. 33(3) after
the industrial dispute was deci ded.

An application wunder s. 33(3) for prior permission is
different froman application for approval under s. 33(2)(b)
in respect of matters not connected with the dispute. The
latter is an independent proceeding and the order for the
approval of which the application has been nade woul d renain
i ncohate until the conpetent authority accords its approval.
The sole reason for an application under s. 33(3) is the
pendency of the industrial dispute and once the dispute is
decided the ban placed on the coombn |aw, statutory or
contractual, rights of the enployer stands removed and it is
free to exercise those rights. [100 D-E;, 101 B

Tata Iron and Steel Co. Ltd. v. S. N Mdak, [1965] 3 S.C.R
411, hel d inapplicable.

Strawboard Manufacturing Co. . v. Gobind, [1962] Supp. 3
S.C R 618 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 785 of
1966.

Appeal by special |leave fromthe order dated February 10
1965 of the Labour Court, Lucknow (Central) in M sc. Case
No. 22 of 1963.

A. K Sen and Anand Prakash, for the appellant.

Niren De, Solicitor-Ceneral, S. V. Gupte, and K Baldev
Mehta, for the respondent.

The Judgrment of the Court was delivered by

Hegde, J. In the aforenentioned appeal by special leave, the
poi nt for consideration is whether the Labour Court, Lucknow
was right in its conclusion that it was not conpetent to
deal with Msc. Case No. 22/63 on its file, an application
under s. 33(3) of the Industrial Disputes Act, 1947.

In 1961, the appellant was a clerk working in the Dehradun
branch of the State Bank of India, the respondent herein

In connection with certain alleged msconduct the respondent
held a departnental enquiry against him cane to the
concl usion that he was guilty of the charge |evelled against
himand for the said offence it proposed to disnmss himfrom
its service. But as at that time an industrial dispute
between the respondent and its worknen was pending before
the National Industrial Tribunal in Ref. No. 1 of 1960
(which wll hereinafter be referred to as the industria
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di spute), and the appellant being one of the office bearers
of a recognized trade union connected with the respondent

and consequently a 'protected workman', it applied on Apri
27, 1962 wunder s. 3 3 (3 ) to the National Industria
Tribunal for pernission to discharge himfrom service. On

the authority of an order made by the Central CGovernment on
23rd Decenber, 1960 under sub-s. 2 of s. 33 B, the Nationa
I ndustrial Tribunal, Bonmbay transferred

93

the said application to the Labour Court, Delhi. The
Nati onal Industrial Tribunal Bombay, made its award in the
af orementi oned Reference on June 7, 1962. The same was

published in the official gazette, on June 13, 1962 and it
cane into force on July 31, 1962 Thereafter on February 23,
1963 the Government of India transferred the respondent’s
application under’s. 33(3) pending 'before the Labour Court,
Del hi, to the Labour Court, Lucknow. That court dropped the
sai d proceedings as per its order dated 10th February, 1965
holding that " in viewof the award in the Reference in
guestion it-had no conpetence to deal with that application
This order of the Labour Court was challenged by the
appellant in Gvil Msc. Wit Petition No. 619 of 1965 on
the fire of the Al ahabad H gh Court. That petition was
summarily dismssed. Thereafter he applied to that court
for a certificate /'under Articles 132(1 ) and 13" (1) (O of
the Constitution. During the pendency of that application
he nmoved this Court on July 17, 1965 for special |eave under
Art. 136 of the Constitution to appeal against the order of
the Tribunal. Special |eave was granted by this Court on
Septenber 8, 1965. The application for certificate nade-
before the Allahabad Hi gh Court was rejected by that court
by its order dated Septenber 13, 1965.  No application for
speci al | eave under Art. 136 was fil ed against that order
When this appeal cane up for hearing on a previous occasion
| earned counsel for the respondent urged that the specia
| eave granted should be revoked as the appellant had not
appeal ed agai nst the order made by the Al ahabad H gh Court
in his wit petition. Thereafter, the appellant noved this
Court for special |eave against the order of the Allahabad
Hi gh Court rejecting hi,-, wit petition. He, also filed an
application for condonation of the, delay in submtting that
speci al | eave application

W are not satisfied that there is any force in the
prelimnary objection taken by the |learned Solicitor Genera
on behal f of the respondent. This case does not fall within
the rule, laid down by this Court in Daryao and others v.
State of U P. and Gthers(1l). As seen earlier,  the Hi gh
Court summarily dismssed the wit petition filed by the
appel lant. The order dismssing the wit petition was not a
Speaki ng order. Hence no question of res judicata arises.
The | earned Solicitor General did not try to bring the pre-
sent case wthin the rule laid down in Daryao’s case(1l).
H's contention was that the order of the H gh Court not
havi ng been appeal ed agai nst the sanme, has becone final —and
therefore it would be inappropriate for this Court to grant
the relief prayed for by the appellant. According to him if
the present appeal is allowed there will be two conflicting
final orders. W are unable to accept this contention as
correct. The scope of an appeal under Art. 136 is

(1) [1962] 1 S.C R 574.

94

much w der than a petition under Art. 226. |In an appea
under Art. 136, this Court can go into questions of facts as
well as |aw whereas the High Court in the wit petition

could have only considered questions which woul d have been
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strictly relevant in an application for a wit of
certiorari. From the order of the H gh Court it 1is not

possible to find out the reason or reasons that persuaded it
to reject the, appellant’s petition. An appeal under Art.
136 agai nst an order can succeed even if no case is nade out
to issue a wit of certiorari
The, decision of this Court in Managenent of Hi ndustan Com
nercial Bank Ltd., Kanpur v. Bhagwan Dass(1l) to which
reference was nmade by the | earned Solicitor General does not
bear on the question wunder consideration. There t he
appel l ant had applied to the H gh Court for the issue of a
certificate wunder Art. 132 against its order but without
pursuing that application he applied for and obtained from
this Court special |eave to appeal against the very sane
order and that w thout obtaining exenption from conpliance
with, r. 2 of 0.13 of the rules of this Court. It was under
those circunstances this Court held that special |eave
grant ed shoul d be revoked.
The | earned Solicitor General in support of his prelimnary
obj ection placed a great deal of reliance on the decision of
this Court in Chandi Prasad Chakhani- v. State of Bihar (2
) . That was a case under the, Bihar Sales Tax Act. The
appel l ant’ s cl ai mof certain deductions had been disallowed
by the departnment. He went up in revision to the Board of
Revenue. The Board of Revenue disnmissed his revision
petition. There after under s.25(1) of the Bihar Sales Tax
Act, he applied to the Board of Revenue by nmeans of three
di fferent applications to state a case to the H gh Court of
Patna in each of those petitions on questions of law for-
mul ated by himin his applications. But those applications
were rejected. The appellant then noved the High Court to
call upon the Board to subnmit to it for its  opinions the
qguestions of law set out by himin his applications. The
High Court dismissed his applications in respect 'of the
first two periods of assessment but by its order 'dated
Novermber 17, 1954 it directed the Board to state a case in
regard to the third period on one of the questions/ of |aw
nentioned in the petition which alone in its opinion / arose
for <consideration. By its judgnent dated January 21, 1957
the H gh Court answered that question agai nst the appell ant.
On February 17, 1955, the appellant made applications to
this Court for special |eave to appeal against the order
the Board of Revenue referred to earlier. The |eave prayed
for was granted. Wen the appeals cane up for hearing,
objection was raised as to their rmaintainability. Thi s
Court held that though the words of Art. 136 are
(1) AI.R 1965 S.C. 1142.
(2) [1962] 2 S.C. R 276.
95
wide this Court has uniformy held as a rule of  practice
that there nust be exceptional and special circunstances to
justify the exercise of the discretion under that article.
In the circunmstances of that case the Court opined that the
appel l ant was not entitled to obtain special |eave against
the orders of the Board of Revenue and thus bypass the
orders of the High Court. |In the course of the judgnent
this Court observed
"The question before us is not whether we have
the power; undoubtedly, we have the power, but
the question is whether in the circunstances
under present consideration, it is a proper
exercise of discretion to allow the appellant
to have resort to the power of this Court
under Art. 136. That question nust be deci ded
on the facts of each case, having regard to
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t he, practice of this Court and the
[imtations which this Court itself has laid
down with regard to the exercise of its
di scretion under Art. 136."
The reasons that persuaded this Court to revoke the specia
| eave granted in those appeals are not available in this
case.
This takes up to the question whether a case is nade out to

revoke the special |eave granted. W shall presently see
that an inportant question of law arises for decision in
this case. The Hi gh Court summarily rej ected t he
appel lant’s application_ under Art. 226. At the time the
appel l ant approached this Court for special Ileave, his

application under Articles 132 and 133(1)(C was pending in
the High Court. Thoughin his special |eave application the
appel l ant nmenti oned the fact that his application under Art.
226 had been dismssed by the High Court, he failed to
mention the fact that his application for a certificate
under Articles 132 and 133 was pending before the High
Court. ~We were assured by M. A K. Sen | earned counsel for
the appellant that this onission was due to an erroneous
i mpression of the law on the part of the Advocate on, record
and there was no intention to keep back that fact from this
Court. As seen earlier the fact that the appellant’s
application under Art. 226 had been dismssed was nentioned
in the special |eave application. Hence the omssion in
guesti on cannot be considered as a deliberate suppression of
a fact’ Under these circunstances, we do not think that a
case is made out to revoke the special |eave granted.

We now conme to the nerits of the appeal. As seen earlier
the tribunal had concluded that it had no conmpetence to
"Pass orders on the application nade, by the respondent
under s. 33 (3) as the industrial dispute had cone to an end
because of the award made by the National Tri bunal
According to, M. Sen the tribunal erred in taking that
view. He urged that once an application

96

under S. 33 (3) is validly nade, the tribunal rnust decide
whet her the permission sought for should be -granted or
refused even though the industrial dispute had been deci ded
during the pendency of that application. H s contention was
that if An application under sub-ss. 1, 2 or 3 of s. 33 is
made during the pendency of an industrial dispute, the
tribunal which considers that application has to make  an
order one way or the other. In support of-this contention
he placed strong reliance on the decision of this Court in
Tata Iron and Steel Co. Ltd. v. S. N Mdak(1). That was a
case arising under s. 3 3 (2) (b). The question that arose
for decision therein was whether a proceeding validly
conmmenced under that provision would automatically cone to
an end nerely because the industrial dispute had  in the
meanwhile been finally determned. This Court wupheld the
view taken by the tribunal that such an application would

not automatically come to an end. It was held therein  that
an application under s. 33 (2) (b) 1is an independent
proceeding and not an interlocutory proceeding; it is a

proceedi ng between an enpl oyer and his enpl oyee who was no
doubt concerned with the industrial dispute along with the
other enployees; but it 1is nevertheless a proceedi ng
"between two parties in respect of a matter not covered by
that dispute. It was further laid down therein that the
order for the approval of which the application had been
made woul d remain inchoate until the tribunal accords its
approval ; the said order cannot effectively termnate ’the
relationship of the enployer and the enployee wuntil an
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approval for that order is obtained fromthe tribunal. | f
the approval is not accorded, the enployer would be bound to
treat the workman as his enpl oyee and pay himfull wages for
the period even though the enpl oyer may subsequently proceed
to terminate the enployee’'s service. In that case this
Court <confined its attention to the scope of s. 33(2)(b).
It did not address itself to s. 33(3). Hence, M. Sen is,
not right in his contention that the rule laid down in that
deci si on governs the controversy before us.
Alternatively, M. Sen contended that the ratio of that
decision at any rate would support his contention. To find
out whether the ratio of that decision has any bearing on
the question that is before us, we have to exam ne sub-ss.
(2) and (3) of s. 33. They read
"(2) During - the pendency of any such
proceedi ng in . respect of an i ndustria
di spute, the enployer may, in accordance wth
the standing orders applicable to a workman
concerned in such dispute, or, where there are
no -~ such standing orders, in accordance wth
the ternms of the contract, whether express or
inmplied, between him and the wor kman- ( a)
alter, in regard to any
(1) [1965] 3 S.C R 411
97
matter not connected with the dispute, the conditions of
service applicable to that. workman innedi ately before the
conmencement of such proceeding; or (b) for any m sconduct
not connected with the di spute, discharge or punish, whether
by di sm ssal or otherw se, that worknan;
Provided that no such workman shall be discharged or
di sm ssed, unless he has been paid wages for one nonth and
an application has been made 'by the enployer ‘to, the
authority before which the proceeding is pending for
approval of the action taken by the enpl oyer.
(3) Notw thstanding anythi ng contained in sub-section (2),
no enpl oyer shall, during the pendency of any such
proceeding in respect of an industrial dispute, ‘take any
action against any protected workman concerned in such
di spute-(a) by altering to the prejudice of such protected
wor kman, the conditions of service applicable to hi'm
i medi ately before the comencenent of such proceedi ngs;” or
(b) by discharging or punishing, whether by dismissal or
ot herwi se, such protected worknman,
save with the express pernmission in witing of the authority
bef ore which the proceeding is pending.
Expl anation.-For the purposes of this sub-section, a
protected workman’ in relation to an establishment, neans a
wor kman who, being an officer of a registered trade  union
connected with the establishnment is recognised as such in
accordance with rules nade in this behalf."
One comon condition precedent for an application to be made
under both those provisions is the pendency of any concill a-
tion proceedi ngs before a conciliation officer or a board or
any proceeding before an arbitrator or a |labour court or a
tribunal or National Tribunal in respect of an industria
di spute. That apart the two provisions deal with different
situations. Sub-s. 2 of s. 33 concerns itself with actions
that may be taken by an enpl oyer against his enployees in
respect of matters not connected with the i ndustria
di spute. 1In those cases though the enpl oyer can take any of
the actions nentioned in that provision in accordance wth
the standing orders or where there are no such standing
orders, in accordance wth the terns of the contract,
whet her express or inplied, between him and the workmen, on
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his own authority, he nust, in the case of discharging or
puni shi ng whet her by dism ssal or otherwi se, a workman ' pay
hi m wages for one nonth and nust al so make an application to
the authority before which the industrial dispute is pending
for approval of the action taken by him,

98

Sub-s. 3 of s. 33 deals with ’'protected workman’ which
express’ 'on in relation to an establishnent nmeans a wor kman
who being an officer of a registered trade union connected
with the establishnent, is recognized as such in accordance
with the ;-ales nade in that behalf. |If the, enployer wants
to take any action prejudicial to a protected workman
concerned in an industrial dispute pending before one of the
authorities nentioned earlier he can do so only with the
"express permssion in witing of the authority before which
the proceeding is pending".” On a conparison of sub-ss. (2)
& (3) of s. 33 it will be seen that the scope of the two
provisions are wholly different. Taking the case of a
wor ker’ s di scharge or puni shment by dismssal or otherw se.
In the former the previous permssion of the authority
bef ore which the industrial dispute i's Pending is necessary
but wunder the latter only a subsequent approval from a
conpetent authority is needed. Though the application under
that provision should be nade to the authority before which
the industrial dispute is pending the approval to be
obt ai ned need not be fromthat authority. Once approval is
given it goes back to the date on which the order in
guestion was nade. If the approval asked for is not
accorded then the action taken by the enpl oyer  beconmes ab
initio void and the enployee w |1 continue in service and
his conditions of service will also continue wthout any
break as if the order in question had not been nade at all
Hence we are unable to accept the contention of M. Sen that
the decision of this Court in Tata lron and Steel Conpany’s
case (1)has any bearing on the, question to be decided in
this case.

The purpose of those two sub-sections are wholly different.

This will be further clear if we refer to the history of s.
33. That section, since its incorporation in the Act in
1947, has undergone several |egislative changes. As it

stood originally it read
"No empl oyer shall during the pendency of  any
conciliation proceeding or proceedi ngs before
a tribunal in respect of any i-ndustria

di spute, alter to the prejudice ,of th

e wor knen
concerned in such dispute the conditions of
service-applicable to themimediately before
the , commencenent of such proceeding, nor save
with the express permission in witing of the
conciliation officer, board or tribunal, as
the case may be shall he during the pendency
of such proceedi ngs, discharge, dismss, or
ot herwi se puni sh any such worknen, except for
m sconduct not connected with the dispute.™

The section was anended by Act 48 of 1950. The anended

section read
"During the pendency of any conciliation
proceedi ngs or proceedings before a tribuna
in respect of any

(1) [1965] 3 S.C.R 411

99

i ndustrial dispute, no enployer shall (a)
alter to the prejudice of the wor kimen
concerned in such dispute, the conditions of
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service applicable to theminmrediately before
the commencenent of such proceedings; (b) dis-
charge or punish, whether by disnissal or
ot herwi se, any workmen concerned in such
di sput e;
save with the express pernmission in witing of
the conciliation officer, board or tribunal
as the case may be."
The anmended section dropped the exception made in respect of
m sconduct not connected with the, dispute. This change in
t he |aw prevented the enployers from discharging or
puni shing their enployees even in respect of a m sconduct
not connected wth the industrial dispute. That was a
serious inroad into the disciplinary jurisdiction of the
enpl oyer. It is possibly with a viewto avoid unnecessary
interference with the rights of the enployers the section
was anended by Act 36 of 1956.
In Strawboard Manufacturing Co. v. Govind(l) this Court
observed
"The plain object of the section was to
maintain the status quo as far as possible
during the pendency of any industrial dispute

before a tribunal. But it seens to have been
felt that S. 33, as it stood before the anend-
ment / of © 1956, was too 'stringent for it

conpl etely took away the right of the enpl oyer
to meke any alterationin the  conditions of
service or to make any order of discharge or
di smi ssal w thout making any distinction as to
whet her - such alteration or such an. order of
di scharge or dismssal was in any manner
connected with the di spute pending before an
industrial authority. It seenms to have been
felt therefore that the ~stringency @of the
provision - should be softened and the
enpl oyer
shoul d be permtted to nmke changes in
conditions of service etc. which ‘were not
connected with the dispute pending before an
industrial tribunal.  For the same reason it
was felt that the authority of the enployer to
dism ss or discharge a workman shoul d not~ be
conpletely taken away where the disnmissal or
di schar ge was dependent on t he matters
unconnected wth the dispute. pending before
any tribunal. At the sane time it seems to
have been felt that some safeguards should be
provided for a worknman who may be' discharged
or dism ssed during the pendency of a dispute
on account of some matter unconnected with the
di spute. Consequently S. 33 was re-drafted in
1956 and consi derably expanded."
(1) [21962] Supp. 3 S.C. R 618, 623.
100
By enacting s. 33 the Parlianent wanted to ensure a fair and
satisfactory enquiry of an industrial dispute undisturbed by
any action on the part of the enployer which could create
fresh cause for disharnmony between himand his enployees.
The object of s. 33 is that during the pendency of an
i ndustrial dispute status quo should be maintained and no
further elenment of discord should be introduced. But then
distinction was nade between matters connected wth the
i ndustrial dispute and those unconnected with it.
Wi le construing the scope of sub-s. 3 of s. 33 we have to
bear in mnd the fact that under the conmon | aw t he enpl oyer
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has a right to punish his enployee for m sconduct .
Therefore all that we have to see is, to what extent that
right is taken away by sub-s. 3 of S. 33. There is no doubt
that at the time the application in question was made, an
i ndustrial dispute was pendi ng between the respondent and
its enployees. It is admtted that the appellant is a
"protected workman’. He had not been discharged or puni shed
before the industrial dispute was deci ded, though no doubt
the respondent had proposed to dism ss himafter obtaining-
the necessary permi ssion fromthe tribunal. The application
for permssion to dismss himwas nmade during the pendency
of the principal dispute. No such perm ssion would have
been necessary if no  industrial dispute between the
respondent and its enpl oyees was pending. Hence, the sole
reason for that application was the pendency of t he
i ndustri al di sput e. Once the industrial dispute was
decided, the ban-placed on the conmbn |law, statutory or
contractual rights of the respondent stood renbved and it
was free to exercise those rights. . Thereafter there was no
need to take anybody’'s permission to exercise its rights.
In other words, the limtation placed on the respondent’s
rights by sub-s. 3 of S. 33 disappeared the nmonent the
i ndustrial dispute was decided. W are in agreement wth
the tribunal that it had no conpetence to consider the
application nmde /by the respondent after the industria
di spute was deci ded.

The learned Solicitor GCeneral tried to support t he
conclusion of the 'tribunal on yet ~another ground. H s
contention was that the perm ssion sought for  could have
been granted only by the -authority before which the
i ndustrial dispute was pending. In the instant case that
di spute was pendi ng before the National Tribunal at ' Borbay.
Therefore according to him the perm ssion asked for. could
not have been given either by the Labour Court at Delhi or
by the Labour Court at Lucknow. ~The l-anguage of sub-s. 3 of
s. 33 prinma facie lends support to this contention. ' But in
resisting that contention M. Sen relied on s. 33B which
confers power on the government and under certain conditions
on the Tribunal or National Tribunal as the case may be to
transfer any

101

proceedi ng pending before themto a Labour Court. The
| anguage of this provisionis not in harnony with that in
sub-ss. (1) and (3) of s. 33. The learned Solicitor Genera
urged that to harnoni ously construe these provisions we mnust
confine the operation of s. 33B only to cases falling under
sub-s. 2 of s. 33. It is not necessary to decide this
controversy in this case in view of our conclusion that the
Labour Court at Lucknow was right in its conclusion that it
had no conmpetence to grant the perm ssion prayed for as the
i ndustrial dispute had come to an end.

For the reasons nentioned above, the appeal is dismnssed but
there wll be no order as to costs. The special \ | eave
application as well as the civil m scellaneous petition have
now beconme superfluous. They are accordingly dismssed
wi t hout costs..

Y. P Appeal dism ssed.
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