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PETI TI ONER
SANTAKUMARI & ORS.
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LAKSHM AMVA JANAKI AMMA (D) BY LRS. & ORS.
DATE OF JUDGVENT: 10/ 08/ 2000
BENCH

V.N. Khare, J. & S.N Khare, J.

JUDGVENT:

S. N " VARIAVA J.

Thi s Appeal is against a Judgnment dated 7th August,
1987 in Second Appeal No.~ 313 of 1981. Briefly stated the
facts are as follows: |n 1939 the suit property came to
the share of one Krisshnan Nair by virtue of a partition in
his famly. As (the fanily of Krishnan Nair had been
conducting several 'chit funds a nunber of debts had been
i ncurred in that ' business, several suits  had been
instituted and several decrees had been passed agai nst the
said Krishnan Nair. Krishnan Nair, therefore, executed a
Sale Deed in 1940 selling the land to his brother-in-Iaw,
one Paranmeswaran Nair. One of the decree holders got this
property attached in execution of his decree. Paranmeswaran
Nair filed objection clainmng to be owner of the property
by virtue of Sale Deed executed  in his favour. The
Executing Court held that the Sale Deed was sham and bogus
and that the sanme was a benam transaction. The Executing
Court held that the property continued to remain vested in
Krishnan Nair. The property was thus sold in execution
Thereafter, Krishnan Nair filed a Petition to set aside the
sale. That Petition was dism ssed. However, Krishnan Nair
was allowed to get back the property, provided he deposited
the decretal anount, interest and comm ssion. |In order to
raise noney to so deposit Krishnan Nair then executed a
Sale Deed in favour of one Kesavan Channar for Rs.

1, 200/ -. The Sal e Deed provided that Krishnan Nair was to
receive a consideration of Rs. 1,200/- and the purchaser
was to pay off the creditors. This Sale  Deed  was
regi stered and Kesavan Channar was put in possession of the
| and. On the sane day and sinultaneously wth the
execution of this Sale Deed another Agreenment was executed
by Kesavan Channar in favour of Kochu Kunja Nair. That
Agr eenent was al so regi stered si mul t aneousl y and
i mediately after the above nentioned Sale Deed. Thi s

Agreenent provided that Kesavan Channar woul d sell the suit
property to Kochu Kunja Nair for a sumof Rs. 1, 400/ -
after a period of 10 years, but before 11 years were over.
It rmust imediately be nentioned that the said Kochu Kunja
Nair was a relative of Krishnan Nair. For the sake of
conveni ence hereinafter the Sale Deed in favour of Kesavan
Channar will referred to as Exhibit A-5 and the Agreenent
to Sell in favour of Kochu Kunja Nair will be referred to
as Exhibit A-6. Before the period of 10 years had expired
Kesavan Channar expired and there was a partition in his
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famly. The suit property cane to the share of his
daughter, one Lakshni kutty. On 14th February, 1952 Kochu
Kunja Nair assigned his rights under Ext. A-6 to the
predecessor of the present Appellant. For the sake of
convenience this Deed of Assignnent will hereinafter be
referred to as Exhibit A-7. At the end of a period of 10
years Lakshm kutty did not sell the property as envisaged
by the Agreenent Ext. A-6. Therefore, the predecessor in
title of the Appellant filed Suit No. 198 of 1957 for
specific performance of Ext. A-6. It must be nmentioned
that Krishnan Nair was made a party defendant to that Suit.
He was Defendant No. 15. That Suit cane to be decreed and
the Appeal filed by Lakshm kutty was dismi ssed. Second
Appeal filed by Lakshm kutty was al so di smi ssed.
Therefore, Lakshni kutty executed a Sale Deed in favour of
the predecessor of the Appellant on 9th July, 1964. The
predecessor in title took possession of the property
through™ the Court on 18th July, 1967. On 27th January,
1976 the daughter of Krishnan Nair field Suit No. 128 of
1976 for 'declaration that she was the owner of the property
and for recovery of possession. ~This Suit was filed
agai nst the predecessor in title of the Appellant herein

The other heirs of Krishnan Nair were Defendants Nos. 2 to
6 in that Suit. Those heirs did not actively participate
in that Suit. Thus the real fight was between the daughter
of Krishnan Nair and the predecessor in title of the
Appel | ant . On 7th March, 1977 the Suit was decreed by the
trial Court. The trial Court held that the Sale Deed, Ext.
A-5 was a genuine docunent and that it was not a sham
docunent . The trial Court held that Exts. A6 and A-7
were benam docunments,  which had been entered into on
behal f of Krishnan Nair. The trial Court held that the
predecessor of the Appellant was nmerely a trustee of
Krishnan Nair. The trial Court, however, found that the
predecessor had spent considerable amounts and that it was
necessary to take accounts between the parties. The tria

Court held that as there was no prayer to render accounts
the Suit could not be decreed until accounts were taken and
the predecessor of the Appellant was paid the anpbunts spent
by him Therefore, the trial Court refused to give
possession to the daughter of Krishnan Nair. Both parties
went in Appeal. The Appellate Court disposed of both the
Appeal s by a common Judgnent dated 19th April, 1980. The
Appel late Court held that once the trial Court had
concluded that Ext. A-5 was genuine it automatically
followed that Exts. A-6 and A-7 were al so genuine. On
this basis the Appellate Court held that Exts. A6 and A-7
were not benam transactions and the predecessor of _the
Appellant had a right to the suit property. The Appellate
Court, therefore, disnmssed the Suit. The daughter of
Krishnan Nair filed a Second Appeal in which the “inpugned
Judgnent dated 7th August, 1987 has been passed. By the
i mpugned Judgnent the Hi gh Court has held that the nature
of the transactions clearly indicated that Krishnan Nair
had no intention of selling of the property and that in
order to neet his debts a device had been fornulated by
which there was a notional sale to Kesavan Channar with a
condition that the property would be sold back after a
period of 10 years. The Hi gh Court held that taken as a
whole the transactions were in the nature of nortgage by

conditional sale. The High Court, therefore, passed
prelimnary decree for redenption and directed taking of
accounts. It is this Judgnment which has been assailed
before us. It has been seriously contended by M. lyer

that the H gh Court w thout formulating any question of |aw
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had disposed of the Second Appeal and arrived at a
concl usion that the transaction was nortgage by conditiona
sale even though there was no pleading to this effect, no
prayer to this effect and neither the trial Court nor the
first Appellate court had cone to any such conclusion. It
was submtted that the Hi gh Court had interfered with the
concurrent findings of fact by the two Courts below and
that, therefore, the Judgnent of the H gh Court should be
set aside and the Appeal be made absolute. W have heard
counsel for the parties. W have read the Judgnents of the
Courts below and all relevant docunents. It is to be seen
that the suit was for a declaration that the daughter of
Krishnan Nair is owner of the property and for recovery of
possessi on. The claimto ownership and possession was on
the basis of interpretation of the docunments Exts. A-5,
A-6 and A-7. On an interpretation of the docunments the
trial Court has held that there was a sale in favour of
Kesavan Channar- but the subsequent Agreements Exts. A-6
and A-7 'were nerely benam transactions. 1In effect the
trial Court was al so saying, on the interpretation of the
three docunents, that the transaction was in the nature of
nortgage by conditional sale. The first Appellate Court
interfered merely on the ground that if Ext. A-5 was found
to be a genui ne docunent it necessarily followed that Exts.
A-6 and A-7 were al sogenui ne transactions and not benami

transacti ons. No reason appears to have been given by the
first Appellate Court for comng tothis conclusion. We
fail to understand as to how merely because Ext. A-5 was
held to be genuine it necessarily followed that Exts. A-6
and A-7 were not benam transactions. In our view, the

Judgrment of the first  Appellate Court  appears to be
erroneous and has rightly been set aside by the inpugned
Judgnent . As is seen the question is of interpretation of
the three docunents. It is not correct to say that the
second Appellate Court has not fornulated the question of
I aw. The second Appellate Court has categorically  stated
that there is a substantial question of |aw between the
parties inasmuch as the construction of the docunents under
which the claim to property is made is a substantia
guestion of law.  That construction of docunents would be a

substantial question of law is now a well settled
proposition. This proposition has been settled as far back
as the Judgnent of the Privy Council in the case of ~Guran

Dittav. T. RamDitta reported in AIR 1928 P.C. 172. It
has since been re-affirmed by this Court in the case of
Kochukaskkada Aboobacker v. Attam Kasimreported in (1996)
7 S.C.C. 389 and the case of Neelu Narayani v. Lakshmanan
reported in (1999) 9 S.C.C. 237. Thus we see no substance
in the contention that no question of |aw. had  been
fornul at ed. Let wus then see whether the interpretation
pl aced by the trial Court and the Hi gh Court on Exts A-5,
A-6 and A-7 is correct. The facts leading to the execution
of these documents, the manner in which these docunments are
executed are all very relevant. As stated above, the
property had been sold in execution of a decree. Krishnan
Nai r was, however, given an opportunity to get back the
property provided he deposited the decretal anmount ,
interest and the conmmission. Krishnan Nair being heavily
debted did not have the nobney. It is clear that he,
therefore, devised a method of executing a Sale Deed in
favour of Kesavan Channar, i.e. Ext. A5 wth a condition
that the property be resold after 10 years. It is to be
renmenbered that at that tinme the Transfer of Property Act
did not operate in the State of Travancore and only the
general principles of that Act, based on justice, equity
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and good conscience, were applicable. It is clear that
even though the Sal e Deed was executed Krishnan Nair had no
intention to pernmanently dispose of the property. It is
clear fromthe fact that sinultaneously with the execution
of Ext. A-5 the purchaser, i.e. Kesavan Channar, executed
a second Agreement Ext. A- 6. Unless there was no

intention to re-convey there would be no question of a
purchaser sinultaneously executing the Agreenent to Sel

the property after 10 years. The two docunments were
executed imediately one after the other and were also
regi stered sinultaneously one after the other. There would
not be two such docunents executed sinultaneously unless
the intention was that the property was to be reconveyed to

the vendor i.e. Krishnan Nair. It is significant that the
proposed purchaser, inExt. A6, was a close relative of
Krishnan Nair. It is also relevant that Kochu Kunja Nair

at the tinme of execution of Ext. A-6 was already 72 years
of age. This nakes it clear that Ext. A6 was for and on
behal f ' of 'Krishnan Nair. This Deed of assignment in favour
of the ‘predecessor in title of the Appellant, i.e. Ext .
A-7, Dby Kochu Kunja Nair shows that Ext. A-6 had been
executed at the instance of the predecessor of the

Appel | ant . This further indicates that the predecessor of
the Appellant was aware of the fact that the property was
being sold to Kesavan Channar under Ext. A-5 with a

condition that the sane would be sold back after a period
of 10 years to Kochu Kunja Nair who was acting on behal f of
Krishnan Nair. The predecessor of the Appellant was aware
that the property had been taken on behalf of Krishnan Nair
and he hinself took the property on behalf of Krishnan Nair
probably due to the old age of Kochu Kunja Nair. - In our
view, it cannot be said that the findings of the tria

Court and the second Appellate Court that” the docunents
Exts. A-5, A-6 and A-7 are not what they purport to be and
that they had been executed with the intention that  the
property would be re-conveyed to Krishnan Nair is perverse
and/or illogical. 1In our viewit cannot be said that such
an interpretation, of these docunents, could never / have
been arrived at. The second Appellate Court was confirm ng
the findings of the trial Court. Therefore-it cannot be
sai d that the second Appel  ate Court has reversed
concurrent findings of fact. The second Appellate Court by
stating that this is a nortgage by conditional sale has
nerely put a formto the transaction. Taken as a whole the
transaction appears to be a nortgage by conditional sale.
The second Appellate Court is not making out any new case
but is nerely interpreting the docunments and putting a form
to the nature of the transactions. W, therefore, find no
reason to interfere. The Appeal stands dism ssed. There
will be no order as to costs.




