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CASE NO. :
Appeal (crl.) 349 of 2004

PETI TI ONER
Nar cotics Control Bureau

RESPONDENT:
Dilip Pral had Nanade

DATE OF JUDGVENT: 18/03/2004

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT

JUDGVENT:
JUDGVENT

ORDER

(Arising out of SLP (Crl.) No. 2783/2003)

ARl JI' T PASAYAT, J

Leave grant ed.

Grant of bail to the respondent by a learned Single
j udge of Bomnbay Hi gh Court is questioned by the Narcotics
Control Bureau (in short the "NCB'). The respondent is
facing trial for alleged commission of offences punishable
under Section 29 read with Sections 8(c), 22,28 and 30 of the
Nar coti cs Drugs and Psychotropic Substances Act, 1985 (for
short the "NDPS Act’). The all egations agai nst the
respondent Dilip Pral had Nanmade (hereinafter referred to as
‘the accused’) were that he was involved in the
manuf acturing of mandrax tablets and he is the person who
has supplied the technical know how of preparation for the
tabl et s.

O ficers of the appellant- Bureau , Miunbai~ Zona
Unit, got information that one Suresh Faturnal Jain was
travelling in a red Ford Escort car and was carryi ng 20, 000
Mandrax Tablets to be delivered to two persons at a
particul ar place. Acting on the information, two officers
of the Bureau went to the vicinity of the place where the
tablets were to be delivered. Two persons were called to
act as Panchas. They found that there were three persons
travelling in the car. The officers searched the car and
arrested all the three occupants. One of them were Suresh
Futormal Jain and others were Karakutti Karan Anthony and
Raj eev Shirook. Fromthe bags, 20 Kgm of Mandrax Tabl ets
were recovered. Statement of all the three accused persons
were recorded and on the basis of certain facts disclosed in
the statements, a search was taken up by the Oficers and
650 Kgs. of chemicals used for manufacturing Mandrax
tablets were recovered. During the course of investigation
ot her persons were al so searched and enquiries were nade.
The case agai nst the respondent-accused was that he was
instrunmental in hel ping the other accused persons in setting
up a plant and machi nery for manufacture of Methaqual one
Powder and Mandrax Tablets. Wth the help of others, the
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respondent al ongwith accused No. 10 manufactured el even

| akhs Mandrax tablets on three occasions for other accused
persons. He had also visited the factory of accused No. 13
for the purpose of procurenent of the Mandrax Tabl eting
Machi neries etc.

A bail application was filed by the respondent-
accused, which was rejected on 27.8.2001 by the Specia
j udge Subsequently an application was filed on 21.6.2002
bef ore the Special Judge for direction to the prosecuting
agency to supply copies of certain docunments purported to
have been recovered from his house. The Special Judge
directed the prosecution to furnish the copies.

Subsequently an application for bail was filed by the
respondent - accused before the Bonmbay Hi gh Court on
27.8.2002. By the Inpugned order dated 19.12.2002 the High
Court granted bail to the respondent-accused primarily on
the termthat the direction given by the Special Judge for
supply of copi es of docunents was not conplied wth, though
the bail application was opposed.

I'n support of the appeal M. L. Nageshwara Rao, | earned
Addi tional Solicitor General subnmitted that while granting
bail the provisions of Section 37 of the Act were not kept
in view There is a prohibition on the grant of bail in
terns of Section 37 of the NDPS Act and only under the
specified conditions bail can be granted. Non-supply of
docunents pursuant to the court’s order is not one of the
grounds on which bail can be granted.  I'n fact the Hi gh
Court recorded a wong concl usion by observing that the
order was not conplied with and there was al so no chall enge
to the order directing supply of docunents. As a matter of
fact claimng privilege the Bureau had filed anapplication
bef ore the Special Judge clearly indicating that it would
not be in the interest of justice to grant copies, and
prayer was made to the Court that instead of granting copies
the accused, if he so desires, could inspect the docunents
in presence of officials of the Bureau. That offer was not
accepted by the accused respondent. The Bureau wanted to
avoid the possibility of any tanpering with the origina
documents and al so further dissenination of the fornula in
public and that is why inspection, as indicated above was
of fered. The accused having not chosen to inspect the
docunents coul d not have nade a gri evance about non-supply
of copies or alleged non-conpliance of the directions of
the | earned Special Judge.

Per contra M. E.C. Agrarwal a, |earned counse
appearing for the respondent-accused submtted that stand
taken by the appellant-Bureau i s nothing but a camouflage to
hide its inaction and non-conpliance with the orders of the
Speci al Judge. There was a specific direction for supply of
copies and there is no ground indicated to substantiate the
claimof privilege. |In any event, the order granting bai
was passed on 19.12.2002 and this Court was approached in
May 2003 and in the neantine nearly 1= years have el apsed
wi t hout any all egati ons of the respondent-accused havi ng
m sused his liberties. He subnmitted that in two cases i.e.
SLP (Crl.) No. 1136/2002
( NCB. vs. Amar Pal Singh ) and SLP(Crl.) No. 434/2003,

( NCB. vs. Sm. Hamida Sayyed Ali Shaikh) this Court did
not interfere with order granting bail on the sole ground
of long passage of time. Therefore, it is submtted that
liberty granted to the respondent-accused shoul d not be
wi t hdr awn.

It would be appropriate to take note of few provisions
whi ch have relevance i.e. Section 2(xxiii) defining
"psychot ropi ¢ substances", and Section 37 dealing with
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bail. They read as foll ows:
Section 2(xxiii)

"psychot ropi ¢ substance" neans any

substance, natural or synthetic, or any
natural material or any salt or preparation
of such substance or material included in the
list of psychotropic substances specified in
t he Schedul e.

Section 37:

O fences to be cogni zabl e and non-bail able -
(1) Notwi thstandi ng anything contained in the
Code of Crimnal Procedure, 1973 (2 of 1974),
(a) every offence puni shabl e under this Act
shal | be cognizabl e;

(b) no_person accused of an offence

puni shable for a termof inprisonment of five
years or more under this Act shall be

rel eased on bail or on his own bond unless -

(i) the Public Prosecutor has been given an
opportunity to oppose the application
for such rel ease, and

(ii) where the Public Prosecutor opposes the
application, the court is satisfied that

there are reasonabl e grounds for

believing that he is not guilty of such

of fence and that he is not likely to

commit any offence while on bail

(2) The Iimtation on granting of bai
specified in clause (b) of sub-section (1)
are in addition to the limtations under the
Code of Crimnal Procedure, 1973 (2 of 1974)
or any other law for the time being in force
on granting of bail."

As observed by this Court in Union of India v.

Tham sharasi & Ors. (JT 1995 (4) SC 253) clause (b) of sub-
section (1) of Section 37 inposes limtations on granting of
bail in addition to those provided under the Code. The two
[imtations are (1) an opportunity to the public| prosecutor
to oppose the bail application and (2) satisfaction of the
Court that there are reasonable grounds for believing that
the accused is not guilty of such offence and that “he is not
likely to conmit any offence while on bail

The Iimtations on granting of bail cone in only when

the question of granting bail arises on nmerits. Apart from
the grant of opportunity to the public prosecutor, the other
twin conditions which really have rel evance so far the
present accused-respondent is concerned, are (1) the

sati sfaction of the Court that there are reasonabl e grounds
for believing that the accused is not guilty of the alleged
of fence and that he is not likely to commt any offence
while on bail. The conditions are cunul ati ve and not
alternative. The satisfaction contenplated regarding the
accused being not guilty has to be based for reasonable
grounds. The expression "reasonabl e grounds" means

somet hing nmore than prima facie grounds. It contenplates
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substanti al probable causes for believing that the accused
is not guilty of the alleged offence. The reasonabl e belief
contenplated in the provision requires existence of such
facts and circunstances as are sufficient in thenselves to
justify satisfaction that the accused is not guilty of the
al  eged of fence and he is not likely to commt any offence
while on bail. This nature of enbargo seens to have been
envi saged keeping in view the deleterious nature of the

of fence, necessitates of public interest and the norma
tendenci es of the persons involved in such network to pursue
their activities with greater vigour and rmake hay when, at
large. 1In the case at hand the Hi gh Court seens to have
conpl etely overl ooked the underlying object of Section 37
and transgressed the limtations statutorily inposed in
allowing bail. It did not take note of the confessiona
statenment recorded under Section 67 of the Act.

A bare reading of the inpugned judgnment shows that the
scope and anbit of Section 37 of the NDPS Act was not kept
in view by the Hi gh Court. Mere non-conpliance of the order
passed for supply of copies, if any, cannot as in the
i nstant case entitle an accused to get bail notw thstanding
prohi bi ti ons contained in Section 37.

The circunstances under which the bail can be granted
in the background of Section 37 have been indicated above.

The case is not one to which the exceptions provided in
Section 37 can be applied.

Coming to the plea regarding | ong passage of tine it is
to be noted that the two orders passed by this Court in SLP
(crl.) Nos. 1136/2002 and 434/2003 referred to above do not

| ay down any principle of law of invariable nature to be

uni versally applied. Furthernore, disposal of SLP against a
j udgrment of the Hi gh Court does not neanthat the said
judgnent is affirmed by such dism ssal. The order passed in
any SLP at threshold w thout detailed reasons does not
constitute any declaration of |law/or constitute a bi'nding
precedent. (see Union of India and others vs. Jaipal Singh
2003(7) Suprenme 676). This court cannot and does not
reverse or nmodify the decree or order appeal ed agai nst while
deciding the petition for special |eave to appeal and that
too when the SLP was being dism ssed. What is inpugned
before this Court can be reversed or nodified only after
granting | eave and then assum ng appellate jurisdiction over
it. |If the order inpugned before this Court cannot be
reversed or nodified at the SLP stage obvi ously that order
cannot al so be affirned at the SLP stage (see Kunhayamed
and others vs. State of Kerala and anot her (2000)6 SCC 359)
and Sri Rammi k Val | abhdas Madvane and Ors. vs. Taraben
Pravi nl al Madhvani 2003 (8) Suprene 208).

The inevitable conclusion is that the judgment has no

| egal sanction. W, therefore, set aside the inpugned
judgrment of the High Court granting bail to the respondent.
The respondent-accused is directed to surrender to custody
forthw th.
Appeal is allowed.




