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1989 SCALE  (2)173

ACT:

Constitution of 1 ndia 1950: Articles 14 and 16---Service
cadre--Bifurcation /of--To provide quick pronotional avenues
to those lower down in the joint cadre action held ultra
vires.

Cvil Services: ' Bihar Subordinate Education ' Service
(Teachi ng Branch) Determ nation of Seniority Rules: Second-
ary Education Service--Cadre Bifurcation of = for . providing
qui ck pronotional avenues to those beyond the eligible
zone---Action--Held illegal and ultra vires.

HEADNOTE:

On 20th February, 1975, the State Government published a
joint seniority list of teachers of subordinate ‘Education
Service belonging to the Boys branch, and the H gher Second-
ary Teachers of the Subordi nate Educational ~Service. This
joint gradation list was challenged before the Hgh Court,
but the wit petition was dism ssed as also an application
for review of the dismssal. The Special Leave Petition
agai nst the aforesaid decision was dismssed by this Court
on 30th March, 1981

The aforesaid single cadre known as Secondary Education
Service was difurcated by the State Government by its Noti-
fication dated 8th Novenber 1986 under which thel Subordinate
Educati on Service (Teaching Branch) Determ nation of Senior-
ity Rules, were franed under the proviso to Article 309 of
the Constitution-

This bifurcation scheme was challenged in the High
Court. The stand of the Governnent was that the demand for
such bifurcation was taken up in the legislature and in
terns of the decision of the Inplenentation Commttee of the
Bi har Legislative Council, the new schene for bifurcation
had to he inplenented. The H gh Court by its decision dated
27th Novenber, 1987 quashed the Notification dated 18th
Noverber, 1986 under which the bifurcation was done.

The High Court was of the view that though the authority
of the state to frame rules in terns of the proviso to
Article 309 was unquestionable, yet notice had to he tam of
time fact that those who stood
659
together and fell in line to proceed further in the seniori-
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ty list have to he provided all opportunities in respect of
their avenues of pronotion alike wthout breaking that
order, so that one who ranks higher in the grade nay not go
down in due course of service, and held that the rules in
the Notification dated 18th Novenber, 1986 were ultra vires
Articles 16(1) and 14 of the Constitution

Di sm ssing the Special Leave Petition to this Court,

HELD: The Hi gh Court, rightly found fault with the State
CGovernment action, and holding that the rules in the Notifi-
cation dated 18th Novenber, 1986 are ultra vires Articles
16(1) and 14 of the Constitution. [660F]

Counsel for the State was not able to dislodge the
conclusion that bifurcation was the outcone of an attenpt to
provide quick pronotional avenues to those who were |ower
down in the joint cadre and would not have cone within the
range of consideration for pronotional benefits but by
bi furcati on becane-entitled to such benefits. [661(C

JUDGVENT:

CIVIL APPELLATE JURI'SDICTION: Civil Appeal No. 656 of
1989.

From the Judgnent and Order dated 27.11. 1987 of the
Patna H gh Court in CWJ .C No. 1254 of 1987.

Tapas Ray and D.P. Mikharjee for the Appellants.

M K. Ramanurthi, P.P. Singh, AN -~ Trehan and Pronod
Swarup for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, - J. Thi s appeal by special leave is
di rected agai nst the decisionof the Patna H gh Court dated
27.11. 1987 quashing the notification dated 18.11. 1986 under
which in ternms of the Subordi nate Education Service (Teach-
ing Branch) Determination of Seniority Rules framed  under
the proviso to Article 309 of the Constitution, the hitherto
singl e cadre known as Secondary Education Service was bifur-
cat ed.

On 20th of February, 1975, the State Governnent pub-
lished a joint seniority list of teachers of ~Subordinate
Educati on Service belonging to the Boys school branch and
the Hi gher Secondary Teachers
660
of the Subordi nate Education Service. The joint gradation
list was challenged before the H gh Court in Wit ~Petition
No. 2956 of 1975. The Hi gh Court dism ssed the wit petition
as also an application for review of such dismissal. On 30th
March, 198 1, this Court dism ssed the special |eave peti-
tion carried against the decision of the H gh Court.  \Wen
with the dism ssal of the special |eave petition the  posi-
tion was getting settled, the State Mnister of Education
cane forward with a proposal that the cadre shoul d be sepa-
rated and the Hi gher Secondary teachers and Secondary teach-
ers of the Upper Division of the Subordinate Education
Servi ce should have a separate gradation list. Utimtely by
the inpugned notification the bifurcation was done. The
Government took the stand that the demand to bifurcate was
taken up in the Legislature and in terms of the decision
taken by the Inplenentation Committee of the Bihar Legisla-
tive Council, the new schene of bifurcate cane to be done.

The High Court considered the matter at great |ength and
with care. The legal position as settled by several deci-
sions of this Court was noticed. Towards the end of the
j udgrment the High Court has said:

"W have referred to the judgment of
the Supreme Court in K S. Vora & Ors. v. State
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of Gujarat & Os., only to illustrate that the
courts have at no tine ignored the interest of
the enpl oyees and questioned the authority of
the State to frame rules in terms of the
proviso to Article 309 of the Constitution of
India, but the courts have always taken notice
of the fact that those who stood together and
fell in line to proceed further have to

be provided all opportunities in respect of
their avenues of pronotion alike wthout
breaking that order, so that one who ranks
higher in_ the grade may not go down in due
course of service. It is in this context that
we have no hesitation in holding that rules in
the notification dated 18.11.1986 are ultra
vires Articles 16(1) and 14 of the Constitu-
tion.

We do not propose to predicate into
what is alleged to be the mala fide of the
respondent State inasmuch as after the judg-
ment of this Court in C.WJ.C No. 2956 of
1975, the Mnister of State decided to find
nmeans to disintegrate the already integrated
cadre or ~the Chairman of the Legislative
Counci |, “having no apparent role in the proc-
ess of making rules in terns of proviso to
Article 309 of the Constitution appeared and
i nfl uenced the process. W
661
refrain._ fromgoing into this aspect, for we
think, with our conclusion as above, the upper
di vi sion of the Subordi nate Education ' Service
shal | continue to have the sanme respect as it

got from the judgnent of this Court in
C.WJ.C. No. 2956 of 1975 and no one in the
CGovernment shall in future again attenpt to

deny to the nenbers of the said service their
due rights for pronotion to the “selection
grade and ot her higher posts."

In course of hearing of the matter, counsel for the
State was not able to dislodge the conclusion that™ bifurca-
tion was the outcone of an attenpt to provide quick prono-
tional avenues to those who were |lower down in the  joint
cadre and woul d not have cone within the range of consi dera-
tion for promotional benefits but by bifurcation became
entitled to such benefits. The Hi gh Court, in our opinion
rightly found fault with such action

We have considered the matter from different angles
keeping the rel evant aspects in view but have not been /able
to satisfy ourselves that the judgnment of the High /Court
suffers fromany infirmty to justify its vacation

The appeal is accordingly dismssed but parties are left
to bear their respective costs.

N. V. K. Appeal - dis-
m ssed.
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