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ACT:

Del hi Education Code, 1965: S. 208/Del hi Education Act,
1973: S. 8(1)/Del hi Education Rules, 1973: Rule 110--Enpl oy-
ee of pre-existing recognised school --Wether entitled to
superannuate at 60 years--Authority under statutory obliga-
tion--Wether can defy statute on the ground that it is not
covered by the definition of 'State" under Article 12 of the
Consti tution.

HEADNOTE

The normal age of retirenent of an enpl oyee of an 'aided
school prescribed under s. 208 of the Del hi Education Code,
1965 was 60 vyears. The provisoto s. 8(1) of +the Delhi
Education Act, 1973, prohibited the administrator’ from
varying the conditions of service of an enployee ‘of an
exi sting school at the comencenent of that~ Act “to his
di sadvantage- VWhile fixing the retirenent age of — enpl oyees
of recognised private schools at 58 years sub-rule (1) of
rule 110 of the Del hi Education Rules, 1973 protected the
entitlenent of existing enployees to higher age of  retire-
ment .

The petitioner-teacher, who had joined service before
the coming into force of the Act, assailed her retirenent on
attaining the age of 58 years on the ground that under s. 8
of the Act read with rule 110 of the Rules she had a statu-
tory right to continue upto the age of 60 years in terns of
s. 208 of the Code and that the nmanagenent had acted arbi-
trarily and discrimnately in depriving her of two years of
service and consequential benefits. For the respondents it
was contended that the managenent of the school was neither
a State nor an authority under Article 12 of the Constitu-
tion and as such no wit petition against the respondent-
managenment was nai ntai nable, and that the Educati on Code had
no force of law and as such the petitioner had no enforce-
abl e right much |l ess under Article 32 of the Constitution
Allowing the wit petition, the Court,

HELD: 1. The petitioner’s claimis just. She was enti-
tled to be ,retired at the age of 60 years. [417A, E]

413

2. Prior to the conming into force of the Act and the

Rul es the nanagenment was follow ng the Del hi Education Code
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whi ch provided 60 years as the age of superannuation for the
school teachers. The age of superannuation provided in Rule
110 of the Rules is 58 years except in the case of existing
enpl oyees who were in service on April 1, 1973, the date of
coming into force of the Act, and in their case the higher
age of retirement to which they were entitled has been
protected. The petitioner was an existing enployee of the
respondent managenent. [417E, 415D

3. The respondent-nmanagenment was under a statutory
obligation to uniformy apply the provisions of the Act and
the Rules to the teachers enployed in the school. When an
authority is required to act in a particular manner under a
statute it has no option but to follow the statute. The
authority cannot defy the statute on the pretext that it is
neither a State nor an "authority" under Article 12 of the
Constitution of India. [416G H]

4. The petitioner having already attained the age of 60
years +the respondents are directed to pay her salary and
al | owances for the period of two years. The post-retirenent
benefits " to which she is entitled be redeterm ned assum ng
her to have retired at the age of 60 years. The arrears of
salary and allowances be paid to her within three nonths.
[417F- G

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition (Civil) No. 7995 of

1981.

(Under Article 32 of the Constitution of India).

Kri shnamani and M K. D. Nanboodary for the Petitioner
N.C. Sikri and Ms. Madhu Sikri for the Respondents.
The Judgnent of the Court was delivered by

KULDI P SINGH, J. The petitioner retired fromthe post of
teacher in the Air Force Central School, New Del hi (herein-
after <called the 'School’) on her attaining the age of 58
years. The School is a society registered under the Socie-
ties Registration Act, 1960. In this petition under Article
32 of the Constitution of India she claims that =~ under the
Del hi Education Code read with the Del hi Education Act, 1973
(hereinafter <called the ’'Act’) and the Delhi ~ Education
Rul es, 1973 (hereinafter called the 'Rules”) the age of
superannuation for the
414
teachers who joined service before the coming into force of
the Act is 60 years and as such the managenent of the schoo
acted arbitrarily in depriving her of two years of service
and consequenti al benefits.

The petitioner was initially appointed for a period of
five years. On conpletion of the said period in 1961 the
contract was renewed for a further period of five years.
Thereafter she continued in service of the school on regular
basis till the inpugned retirenment dated Cctober 31, 1981

The petitioner has averred that prior to comng into
force of the Act the conditions of service of the teachers
of the school provided 60 years as the age of superannua-
tion. The respondents have, however, denied the sane and
have stated that the school managenent was following the
practice of retiring the teachers on attaining the age of 58
years with sone excepti ons where extensions were given upto
the age of 60 years. The managenent has not produced any
rules, bye-laws or instructions to showthat the age of
superannuati on of the school teachers was 58 years.

Wth a viewto provide unifornmity and security of serv-
ice to the teachers of recogni sed schools, the Del hi Adm n-
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istration |aid down nodel conditions of service including
age of superannuation for the teachers/enployees of the said
schools and published the same as a code called the Delh
Education Code. It cane into force with effect from February
15, 1965. Section 208 of the Code is as under

"Section 208. The normal age of retirement of an
enpl oyee of an aided school (including the head of the
School ) shall be the date on which he attains the age of 60.
But an enpl oyee may be retired any tinme between the age of
55 & 60 years on grounds of inefficiency, inconpetence, or
physical unfitness after he has been given a reasonable
opportunity to show cause against the proposed retirenent
and after his representation, if any, has been duly consid-
ered."

Section 8(1) of the Act and Rule 110 of the Rules which
are relevant are as under:

8(i) "the administrator may make rules regulating
the m ninmum qualifications for recruitment and conditions of
service of enpl oyees of recognised private school
415

Provided that neither the salary nor the right in
respect of |eave of absence, age of retirement and pension
of an enployee in the enploynment of an existing school at
the comencenent of this Act shall be varied to the disad-
vant age of such an enployee."

"Rule 110--Retirement Age: (1).Except where an
existing enployee is entitled to have a higher age of re-
tirement, every enployee of a recognised private school
whet her ai ded or not shall hold office until he attains the
age of 58 years."”

The school is not receiving any aid fromthe  Governnent
but it is recognised by the Del hi Adm nistration. It is not
di sputed that the Act and the Rules are applicable to the
teachers enpl oyed in the school and the managenent is |egal -
'y bound to extend the protection of these provisions to
them The age of superannuation provided in Rule 110 of the
Rules is 58 years except in the case of existing enployees
who were in service on April 1, 1973 the date of conming into
force of the Act and in their case the higher age of retire-
ment to which they were entitled has been protected.

The petitioner has specifically asserted in the petition
that even though the school was not an aided school it ~ had
accepted the Del hi Education Code and nade it applicable to
its enployees. It s stated that the nanagenent- of the
school has been retiring the teachers at the age of 60 years
in terms of Section 208 of the Code. It is also nmentioned
that one M. P.R Menon, Head of English faculty in the
school retired on Decenber 9, 1968 on attaining the age of
60 years. She has further stated that M. Dhawan, Sqdrn
Leader Lal and M. Sharma all joined the school as teachers
before the enforcenent of Del hi Education Code “and have
retired after coming into force of the Act and the Rules.
All  of them retired at the age of 60 years whereas the
petitioner was made to retire at the age of 58 years arbi-
trarily and discrimnately. In the counter affidavit the
Chai rman, Executive Conmittee of the school has stated as
under :

"The Delhi Administration fornulated an Education
Code by way of guidelines without any |egal force as pro-
nounced by Hon’ bl e Del hi Hi gh Court ...... "

It is further stated:
416

"the managenment of the school was adhering the
service conditions inclusive of age of retirenent i.e. 58
years and the pay-scal es prescribed by the Del hi Adm nistra-
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tion, fromtine to tine under Del hi Adm nistration Act, the
past practice of serving beyond the age of 58 years had been
done away rather on comng into force of the Del hi Education
Act as a matter of principle but for one exception of Shr
B.L. Sharma the then Vice Principal who was given extension
as an admi nistrative expedi ency."

Learned counsel for the petitioner has contended that
prior to the comng into force of the Act and the Rules, the
managenment was following the Del hi Education Code which
provided 60 years as the age of superannuation and as such
under rule 110 of the Rules the petitioner has a statutory
right to continue upto the age of 60 years. M. N .C Sikri,
| earned counsel appearing for the nanagenent, however,
contends that the school is being run by a private nmanage-
ment, there is no Government control in the managenent of
the school and no aid of any kind is being given to the
school. Accordingto him the managenent of the school is
neither  State ~nor an authority under Article 12 of the
Constitution of India and as such no wit petition against
the respondent-nanagenent i's maintainable. On nerits he
contends that Del hi Education Code has no force of |aw and
as such the petitioner has no enforceable right rmuch |ess
under Article 32 of the Constitution of India.

The Executive Committee which nmanages the school s
headed by Air Force Oficer Incharge Administration, Air
Force Headquarters, New Del hi and consi st of all high rank-
ing Air Force officers of the rank of Sgdrn. Leader to Air
Marshal . The said nmenbership is intheir official capacity
whi ch indi cates conplete control over the school by the Air
Force. It is, however, not necessary to decide in.this case
as to whether or not the school is a State or an authority
under Article 12 of the Constitution of “1ndia:

The recogni sed private schools in Del hi” whet her \ai ded or
ot herwi se are governed by the provisions of the Act and the
Rul es. The respondent - managenent-is under a statutory obli-
gation to uniformy apply the provisions of the Act and the
Rules to the teachers enployed in the school. Wen / an au-
thority is required to act in a particular nmanner  under a
statute it has no option but to follow the statute. The
authority cannot defy the statute on the pretext that it is
neither a State nor an "authority" under Article 12 of the
Constitution of India.

417

It is not necessary and we do not propose to go intothe
guestion in this case as to whether the petition is main-
tai nabl e under Article 32 of the Constitution, because this
petition has been pending in this Court since 1981. The
petitioner’s claimis just. It will, therefore, be a traves-
ty of justice to send her to any other forumat this stage.
In any case the petitioner seeks to enforce her statutory
right under Section 8 of the Act read with Rule 110 of the
Rules with a further contention that she has been discrinm-
nated in the matter of superannuation so nuch so that  other
teachers simlarly situated were retired at the age of 60
years whereas the petitioner has been singled out and re-
tired at the age of 58 years.

The respondent - managenent has not produced any Rules or
bye-l aws either framed by the managenent itself or otherw se
to show that there was any uniformprovision for retirenent
of teachers at the age of 58 years. The avernents of the
petitioner that Section 208 of the Del hi Education Code was
being followed and the teachers were superannuated at the
age of 60 years have not been specifically denied. Rather
these avernents have been tacitly adnitted. Even otherw se
every institution rmust frame and follow a uniformrule for
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superannuating its enployees. The age of superannuation
cannot be left to the whins of the enployer to enable himto
retire different enployees at different ages. In the absence
of any regul ation, Bye-laws or policy decision by the re-
spondent - managemnment regardi ng the age of superannuation, we
accept the contention of the petitioner that prior to the
coming into force of the Act and the Rules the nmanagenent
was following the Delhi Education Code which provided 60
years as the age of superannuation for the school teachers.
In that view of the matter under Rule 110 of the Rules, the
petitioner being an existing enployee was entitled to be
retired at the age of 60 years.

The wit petitionis, therefore, allowed and the order
of the respondents retiring the petitioner at the age of 58
years i s quashed. She having already attained the age of 60
years we direct the respondents to pay the petitioner salary
and allowances for the period of two years. W further
direct ~that all the post retirenment benefits to which the
petitioner is entitled be redeterm ned assuming the peti-
tioner to have retired at the age of 60 years. The arrears
of salary and allowances be paid tothe petitioner wthin
three nonths fromtoday. The respondent being an educationa
institution we direct the parties to bear their own costs.
P.S. S Petition
al | oned.
418




