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ACT:

Madras City Tenants Protection Act, 1922, ss. 2(4), 3, 9 and
12 - Tenants building on | and i n-breach of covenant whether
entitled to benetits under ss. 3-and 9.

HEADNOTE

The appellants were tenants who held over after the expiry
of their |ease and built structures-on the |land in breach of
a covenant not to build. In a suit for their ejectnent they
asked the Court to direct the landlord to sell the land to
them under s. 9 of the Madras City Tenants Protection Act,
1922 which had, pending the, suit, been extended to the

area. The benefit under s. 9 was available to tenants who
wer e entitled under s. 3 to conpensation for their
structures. According to s. 3 every tenant would on

ejectment be entitled to be paid as conpensation the value
of any building which may have been erected by him The
appellants claimto the benefit under s. 9 was accepted by
the trial Court, the First appellate Court ~and~ a single
Judge of the H gh Court. But in the Letters Patent Appea

the Division Bench took the view that since a covenant/ not
to build is enforceable in law and a superstructure in
contravention of it is liable to be denplished it would be
anomal ous to conpensate the tenant under s. 3 for such a
structure, and therefore s. 3 could not be applicable to
tenants who built structures in breach of their covenant.
It also took note of the words in the preanble that the Act
was intended to protect tenants who had constructed
buil dings on others lands "in the hope that they would not
be evicted.,"

HELD : (i) The covenant entered into by the tenants could
not be taken into account for the purpose of construing the
scope of s. 3. The High Court had fallen into this error. [1
15F]

(ii)The word "tenant” in s. 3 nmust be understood only in

the sense that the word is defined in the Act. There is no
reason for saying that the word "tenant’ in s. 3 excludes
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tenants who put up structures on the land in breach of a.
covenant not to build. [114 C D

(iii)A covenant not to buid, if it could affect the
right of the tenant to clai mconpensation under s. 3, would
be of no effect for under s. 12 nothing in any contract
shall take away a tenant’s rights under the Act. Thereforein
spite of the covenant the tenants were entitled to their
rights under s.3 and s. 9. [114 F- (G

(iv) Since the language of s. 2(4) and ss. 3 and 9 was cl ear
and unanbi guous there was no need to resort to the preanble
for interpreting these sections. A preanble cannot operate
to annul a section. [115 C D

N. Vaj rapani Naidu v. New Theatre Carnatic Talkies Ltd.,
Al.R (1964) S.C. 1440, referred to.

Per Hidayatullah, J. (i) Section 3 is general and applies to
every tenant and would include all and sundry tenants as
al so tenants hol ding, met: [117D

111
(ii)The ki'nd of building hinted at . in the preanble nanely,
one constructed "in the hope" of the continuance of the

tenancy does not
find any nention in the operative part of the Act or in the

definition of building. It is therefore difficult to read
this limtation (as was contended) in ss. 3 and 9 where
"building’ is wused without any qualification and inplies

only a constructions [118 F- G

Deo v., Brandling, (1828) 7 B & C, 643, referred to.
(iii)Sections 3 and 9 are inperative and 's. 9 is
expressly made applicable to pending suits in ejectnent such
as the present one. Appellants nmade application under s. 9
within the tine limted therefor. The result nust obviously
follow unless the latter part of s. 12 could save the

respondent . That could only be if the stipulations by the
tenant not to build had been 'in witing registered, but
the |lease-deed in question, though in witing, is not

regi stered. [119 B-C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 146 of 1965.
Appeal fromthe judgnent and order dated September 21, 1962
of the Madras High Court in L.P.A No. 29 of 1961

P. Ram Reddy and R Ganapathy lyer, for the appellants.

C B. Agarwal a and R Copal akri shnan, for-the respondents.
The Judgnent of Sarkar, Subba Rao and Mudhol kar, JJ. was
delivered by Sarkar J. Hidayatullah J. delivered a separate
pi ni on.

Sarkar J. By an unregistered instrunent of |ease dated
February 3, 1953, the respondent |et out a piece of  vacant
land in the town of Coinbatore to the appellants. for the
term of one year at a rent of Rs. 30/- per nonth. The
tenants held over after the expiry of the termreserved and
the tenancy was continued. The |ease provided that the
tenants "shall not raise any building whatsoever in the
vacant site" but they conmitted a branch of the covenant by
putting up a building on the I and.

On Decenber 4, 1956, the lessor filed a suit for ejectnent
of the tenants and their sub-tenants. Pending the suit, the
Madras City Tenants’ Protection Act, 1921, was on February
19, 1958 nmde applicable to the towmn of Coinbatore and
thereupon the tenants nmade an application in the suit under
S. 9 of the Act for an order directing the lessor to sel
the land to them The trial Court, a |learned Sub-Judge in
first appeal and Anantanarayanan J. in second appeal to the
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Hi gh Court of Madras held that the tenants were entitled to
the order. A Division Bench of the High Court took a
contrary viewin a Letters Patent Appeal preferred by the
| essor. The tenants have appealed to this Court against the
j udgrment of the Division Bench
112
The question naturally turns upon the provisions of the Act
the relevant parts of which we will, therefore, set out at
once.
S.2 (4). "Tenant means tenant of |and
liable to pay rent on it.......... "
S.3. "Bvery tenant shall on ejectnment be
entitled to be paid as conpensation the value
of any buil ding which nay have been erected by
him™"
S.9. "Any tenant who is entitled to
conpensation under section 3 and agai nst whom
a suit in ejectnment has been instituted
my. .. ... apply to the court for an order that
the  landlord shall be directed to sell ....
the extent ~of land to be specified in the
application."”
S.12. "Nothing in any contract mde by a
tenant” shall take away or limt his rights
under this Act, provided that nothing herein
contained shall affect any stipulations nade
by the tenant in witing registered as to the
erection of buildings in so far ‘as they rel ate
to builddings erected after the date of the
contract.™"
It will be noticed that a tenant entitled to purchase under
S. 9 nust be a tenant entitled to conmpensation under s. 3.
The real question, therefore, is whether the tenants in the
present case were entitled to conpensation under s.. 3. W
may observe that we shall not in the present case be
concerned with the proviso to's. 12-as the | ease was not by
a regi stered docunent and hence references in this /judgnent
to that section will be to that section wthout the proviso.
W should also state that by virtue of s. 10, s. 9 is
applicable to suits pending in Coi mbatore courts when the
Act was applied to that city.
It was not disputed in this Court that if the covenant ~ was
| eft out of consideration, the tenants would be entitled to
the benefit of ss. 3 and 9. They would be tenants withinthe
definition of that word in the Act and the  ingredients of

the other tw sections would be fully ‘satisfied. The
| earned Judges of the Division Bench also accepted this
posi tion.

The question then is, Does the covenant nake any . difference
? The | earned Judges thought, in our opinion wongly, that
it did. They put the matter in this way : A covenant not to

build is valid. |If it is valid, it nust be enforceable al
along and, therefore, also after the termination of the
| ease by an order for demolition. |If it can be so enforced,

S. 3 which gives the tenant a right to conpensation for the
bui | di ng cannot be applicable to a case where
113

there was such a covenant for the Act could not at the same
ti me have count enanced a conpul sory demplition of a building
at the instance of the lessor and a right in the tenant to
conpensation for that building. The enforceability of the
covenant, therefore, indicated the scope of s. 3 in spite of
its wide terns and the equally w de definition of the word
“tenant" in the Act. That scope was that the section had no
application here there was such a covenant. Learned counse
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for the | essor advanced the sane reasoning summarising the
position by the observation that the erection contenpl ated
by s. 3 was a lawful erection, that is, not in breach of any
covenant not to build.

It seenms to us that this reasoning is clearly fallacious.
The |earned Judges held that the covenant not to build was
val i d. They, therefore, nust have held that it did not
affect a right under s. 3 for if it did, it nmust have been
i neffective wunder s. 12. Now when the | earned Judges held
that the covenant did not affect the right under s. 3, they
must have decided what that right was and who were the
tenants entitled to it. 1In deciding the validity of the
covenant they nust, therefore have fully and finally
interpreted the section and decided its scope and effect.
After that they could not again proceed to ascertain the
scope of the section.” But this is what they did and this is
where their principal error lay. Basing thenselves on one
interpretation of the section they held the covenant to be
val id and basing thensel ves on the validity of the covenant
so found, “they gave the section a second and a different

i nterpretation: In deciding the validity of the covenant
they had not said that's. 3 had no application where the
covenant existed. |If they had, they woul d have deci ded what

they called the scope of the section without any aid from
the covenant and there woul d have been no need for deciding
the scope of the section again on the basis of the wvalidity
of the <covenant. Therefore, on the second  occasion they
found the scope to be different fromwhat they had found it
to be on the first occasion. But, of course, a section has
only one interpretation and one scope; a process . resulting
in nmore than one interpretation and scope is <clearly
erroneous.

Now when deci ding that the covenant did not affect the right
of tenants under s. 3 and was, therefore, valid, the |earned
Judges did not say that a tenant who built in breach of it
was not a tenant as contenplated by s. 3 and was not
entitled to its benefits; in fact they expressly took a

contrary view. They said, and in.our viewrightly, "there
is no express provision in the Act, limting the operation
of section 3...... to the tenants who were authorised by the

terns of the |lease to put up a building. Prinma facie,

114

therefore, the term’tenant’ m ght not exclude one who puts
up a superstructure on the land in breach of a covenant not
to build." They stated that this was the view to be gathered
from a consideration of the entire Act. But clearly there
was nothing else they could legitimtely consider for
interpreting s. 3. It would, therefore, appear that the
wor ds "prima facie" wth which they qualified their
observation were inapposite. |In effect. then the |earned
Judges said this : The contract was valid as it - -did not
affect the right under s. 3 of any tenant as defined in the
Act and since the contract was valid, a tenant who had built
in breach of it was not entitled to any right under s. 3.
This is a wholly untenabl e proposition.

W think that the word "tenant" in s. 3 nust be understood
only in the sense that word is defined in the Act. We
repeat that there is no reason for saying that the word
"tenant" in s. 3 does not include all tenants as defined in
the Act. None has been shown apart fromthat given by the
| earned Judges which we think is ill found Therefore the
appel lants are tenants as contenplated by s. 3. Now the
covenant says that the tenants shall not build. Either that
affects the right of the tenants to claimconpensation for
the buildings constructed in breach of it at the termnation
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of the lease or it does not. |If it does not, then no
further guestion arises there wll then be not hi ng
purporting to disentitle the tenants of their rights under
s. 3 and the case will be the sane as where there is no
covenant at all. |If such is the case then, as we have said
earlier, there is no dispute that the tenants are entitled
to their rights under ss. 3 and 9. If however, the covenant
not to build affects the right to clai mconpensati on under
s. 3, such a covenant would be of no effect, for under s. 12
nothing in any contract shall take away a tenant’s rights
under the Act. The case will then also be the same as if
there was no covenant at all. That is why we think that the
covenant not to build does not affect the question in hand.
The tenants nust be held entitled to their rights under ss.
3 and 9 in spite of the covenant not to build and a breach
of it by them

Bef ore Anant anarayanan J. the argument for the |essor was
somewhat different. It was said that s. 3 had to be read in
harmony with  the general law, that is, s. 108(h) of the
Transfer ' of Property Act, which gave the tenant a right to
build when the lease did not prohibit building °’and,
therefore, the erection under s. 3 nmust be one permtted by

I aw. The | earned Judge rejected this, contention, in our
opinion rightly, on ‘the ground that s. 3 and
115

s.9 contained no words justifying it and under s. 12 no
contract could be nmde affecting the sections earlier
nment i oned. He also pointed out that s. 13 of the Act
specifically provided that the Transfer of Property Act mnust
be deened to have been repealed to the extent necessary to
give effect to the Act so that there was no scope for
harmoni sing the Act with the Transfer of Property Act. We
entirely agree with the | earned Judge's views. W nust how
ever observe that this argument was not advanced in this
Court.

Before leaving this matter a reference to the preanble of
the Act is necessary. It states that the Act was passed "to
give protection to tenants who...... have constructed
buil dings on others’ lands in the hope that they woul'd not
be evicted." The | earned Judges of the Division Bench found
it to be too vague to be taken as defining a definite
ascertained class of tenants. 1In any case, no resort to the
preanble would, we think, be justified in interpreting the
definition of tenant in s. 2(4) as the words used in it are
cl ear and unanbi guous. W observe that the | anguage used in
ss. 3 and 9 also adnits of no doubt as to the  neaning
i nt ended. A preanbl e cannot of course operate to annul a
section. W nust here also say that |earned counsel for the
lessor did not rely on the preanble to support his
contention.

W think it right to point out before we conclude -that N
Vai rapani Naidu v. Naw Theatre Carnatic Talkies Ltd. to
whi ch our attention was drawn, does not touch the point wth
which we are concerned, for it turned on the proviso to s.
12 and that proviso has no application to the present case.
For these reasons we think that the judgnent wunder appea
was erroneous and nust be set aside. W agree with
Anant anarayanan J. that the appellant tenants had a right
under s. 9 of the Act to purchase the land | eased in spite
of the covenant not to build and the breach of it by them
The covenant cannot be used for interpreting s. 3 or s. 9.
The appeal is allowed. The judgnent of the Division Bench
is set aside and that of Anantanarayanan J. is restored.
The appellants will get the costs in this Court and in the
Di vi sion Court.
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Hi dayatullah, J. | agree that this appeal nust succeeded but
I would like to state the reasons sonewhat differently.
Appellants 1 and 2, who were tenants of the respondent
 andl ord, seek the enforcement of s. 9 of the Mdras City
Tenants’ Protection Act, 1921, which was extended to
Coi nbatore on February 19, 1958. By a

116

witten (but not registered) |ease-deed the appellants |I and
2 took on lease for a year from February 10, 1953, a vacant
site on a rent of Rs. 35 per nonth. The | ease-deed
contained a termthat no building should be built on the
and. Wthout the know edge and consent of the landlord the
appellants | and 2 built structures on the vacant site and
continued to hold over even after the expiry of the year

They inducted sub-tenants. The respondent-|andlord sued in
ejectment in 1956 and the suit stood closed for arguments on
February 25, 1958.  On that date appellants | and 2 applied
under /S. 9 of the above Act claimng the right to purchase
the land. = The case was reopened and sone nore evi dence was
received. The District Miunsif, Coinbatore by his judgnent
dated April 8, 1958 accepted the claimof appellants 1 and 2
and took action to determine the price for the land as
required by the Act.  An appeal by the respondent-Iandlord
bef ore the Subordi nate Judge, Coi nbatore and a second appea

in the High Court failed. 'M present appeal is from the
j udgrment dated Septenber 21, 1962 of the Division Bench in
an appeal filed under cl. 15 of the Letters Patent and by
certificate fromthe Division Bench. By that judgnent the
deci si on of the 'Single Judge was reversed and t he
application wunder s. -9 of the Act was ordered to be
di sm ssed. There was, however, a remt ~for ~disposal on
ot her points.

The Act which is relied upon by the appellants is an Act
which was intended to apply in the first instance to the
Madras City but could be extended to other towns and

vil | ages. It was, as the long title shows, intended "to
give protection to certain classes of tenants in Municipa
towns and adjoining areas in the State of Madras". The | ast

el even words were substituted for the words "in the Gty of

Madr as" by an anendi ng Act of 1955. - The preanbl e of the Act

r eads
"Whereas it is necessary to give protection to
tenants who in nunicipal towns and adjoining
areas in the State of Madras have constructed
buil dings on others’ lands in the hope  that
they would not be evicted so long as they pay
a fair rent for the land;.......... .. "

The words underlined were substituted for the words "in nmany

parts of the city of Madras" by the same amendi ng Act.

The Act defines the word "building" so as to include /every

structure, permanent or tenporary and ’'land’ to- exclude
"buil di ngs" and "tenants" as "tenant of land |iable to pay
rent on it, every person deriving title from hinf, and
i ncl udi ng "persons who con-

117

tinue in possession after the term nation of the tenancy".
The appellants | and 2 were thus tenants of land excluding
the buil dings. The Act then give new rights of various
sorts to tenants,, and sone of the sections are set out
bel ow :
"3. Paynent of conpensation on ejectnent.
Every tenant shall on ejectnent be entitled to
be paid as conmpensation the value of any
bui I di ng, which may have been erected by him
by any of his predecessors-ininterest, or by
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any person not in occupation at the tinme of
the ejectnment who derived title fromeither of
them and for which conpensation has not
already been paid. A tenant who is entitled
to conpensation for the value of any building
shall also be paid the value of trees which
may have been planted by himon the land (and
of any inprovenents which may have been nade
by him - "
The section is general and applies to every tenant and woul d
i nclude all and sundry tenants as al so tenants hol di ng over.
In other words, the appellants would be included. Secti ons
4 and 5 lay down the procedure for determnation of
conpensation. Section 6 provides for determ nation of rent.
They are not rel evant here and we are not concerned with ss.
7, 7A and 8. Section 9 (omtting portions not rel evant here)
then states :
"9, Application to court for directing the
landl.ord to sell 1and.
(1)Any t enant who is entitled to
conpensati on-under section 3 and agai nst whom
a suit in ejectnent has been instituted or
proceeding under section 41 of the Presidency
Smal | ~ Cause Courts Act, 1882, taken by the
| andl'ord, may, within one nonth of the date of
Madras / City Tenants’ Protection (Arendnent)
Act, 1955, coming intoforce or of the date
with effect fromwhich this Act is extended to
the nmunicipal town or village in_ which the
land is situate or within one month after the
service on hi mof sumons, apply to the court
for an order that the landlord shall be
directed to sell the land for a price ' to be
fixed by the court. ~The court shall fix the
price according to the |lowest nmarket value
preval ent within seven years preceding the
date of the order and shall order that, within
a period to be deternmned by the court, not
being | ess than three nonths and not nore than
three years fromthe date of the order, the
t enant
118
shall pay into court or otherwi se as directed
the price so fixed in one or nore installnents
with or without interest.
(2)
(3)On paynent of the, price the court shal
pass a final order directing the conveyance of
the land by the landlord to the tenant. On
such order being nade the suit or proceeding
shal | stand di sm ssed, and any decree or order
in ejectnent that nay have been passed therein
but which has not been executed shall be
vacat ed
Section 10 expressly applies ss. 4, 5, 6, 8
and 9 to pending suit in ejectnent and to
decrees passed in such suits but not yet
execut ed. Section 12 provides as foll ows
"12. Effect of contracts made by tenants.
Not hi ng in any contract made by a tenant shal
take away or limt his rights tinder this Act,
provided that nothing herein contained shal
af fect any stipulations made by the tenant in
witing registered as to the erection of
buildings, in so far as they relate to
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buildings erected after the date of the

contract."
Section 13 provides that the provisions of the Transfer of
Property Act in its application to the area where the Act
was in force, to ., .he extent necessary to give effect to
the provisions of the Act, shall be deemed to have been
repealed or nodified. The Act is '"thus self-contained and
the ordinary | aw of transfer of property has no application
The first point to notice is that the kind of building
hinted at in the preanble, nanmely, one constructed "in the
hope" of the continuance of the tenancy does not find any
mention in the operative part of the Act or in the

definition of building. It is, therefore, difficult to read
this limtation (as was contended) in ss. 3 and 9 where
"building" is wused without any qualification and inplies

only a construction. ~ A preanble is a key to the interpreta-
tion of a Statute butis not. ordinarily an independent
enactmment « conferring rights or taking themaway and cannot
restrict ‘or wden the enacting part which is clear and
unanbi guous: The notive for legislation is often recited in
the preanble but the renedy nay extend beyond the cure of

t he evi | intended to be renoved. See Maxwel | on
Interpretation of Statutes, 11th Edn. p. 45. If the
enacti ng portion t akes in al | bui I di ngs wi t hout
qualification, it is

119

not possible to give the |less extensive inport of the
preanbl e a greater val ue agai nst the enacted provision. See
Deo v. Brandling -(1828) 7 B & C 643, 660 per Lord
Tent er den.

What then is the position ? Sections 3 and 9 are inperative
and s. 9 is expressly nmade applicable to pending 'suits in
ejectment such as this was. Appellants 1 and 2 nmade the
applications wthin a week of the extension of the ' Act to
Coi nbatore and were wthinthe time l|limted for 'their
action. The result nust obviously follow unless the latter
part of s. 12 can save the respondent. That can only be if
the stipulations by the tenant as to the erection of the
building in so far as they related to buildings erected

after the date of the |ease-deed had been "in witing
regi stered’ . The leaseded is in witing but is not
regi stered. By the first part of s. 12: the tenant is
protected against his own contract. The landlord is

protected by the second part, but the |andlord here cannot
seek the protection of the second part because the lease-
deed i s not registered.

The appel l ants al so clained that the words "stipulations as
to the erection of buildings" cannot take in a covenant not
to construct at all, as laid down in N Vajrapani Naidu and
Anot her v. New Theatres Carnatic Talkies Ltd. (1. The ruling
certainly is in the appellants’ favour but it is not
necessary to rely on it for the disposal of this case. As
at present advised, | would not like to rest nmy judgnment on
that point of view

| agree with the order proposed but for the reasons given
her e.

Appeal all owed,

(1) A 1.R 964 S.C 1440.
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