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ARl JI' T PASAYAT, J.

Leave granted.

Hi gh Court of Allahabad having dism ssed the wit application

filed by the appellant questioning order of termnation of his services
by the Commi ttee of Managenent of Mahamana Mal'viya Degree Col |l ege,
Meerut (hereinafter referred to as the 'Managing Committee’) and the
application for review, these two appeal s have been filed. Factua
background sans unnecessary details is as foll ows:

Appel | ant was appointed as the Principal of the college in

gquestion in July 1974. |In the year 1977, University Exam nations for
graduate classes were held in the college. University received report
regarding certain irregularities in the examnation centre. Vice-
Chancel | or appointed a Conmittee to enquire into alleged irregularities.
The inquiry Conmttee enquired into the matter and found that the
conduct of the examination at the centre where the appellant was acting
as Seni or Superintendent of the Examination Centre was not in order

The inquiry Conmittee found several gross irregularities comrmitted by
the appellant in the conduct of the exanmination. |t was noted that the
appel l ant’ s son Rahul was al so appearing in the exam nation. /In the
eveni ng shift of the exam nation on 29.4.1977, his son appeared at the
exam nation in Basic Statistics General Course.  After considering the
statenments given by several persons, the Conmittee held that the
appel | ant hel ped his son and had repl aced the answer book of his son
signatures of the Invigilator on the alleged answer book were not of the
Invigilator Shri S.K. Sharma. The inquiry Conmittee recomended action
Inits nmeeting held on 19.9.1977, the Managi ng Comm ttee considered the
report of the inquiry Conmittee and by resol ution of even date resolved
to suspend the appellant and further resolved to hold an inquiry in the
matter.

Pursuant to the aforesaid resolution, the appellant was issued a

charge sheet on 27.9.1977. 1t was specifically nmentioned that the
neeting of the inquiry Committee was to be held on 16.10.1977 and the
appel | ant shoul d be present. Though appellant received the charge
sheet, he did not submit his reply and on the contrary, asked for 15
days tine by his letter dated 13.10.1977. Considering his request, the
meeting of the inquiry Comrittee was adjourned to 25.10.1977. Though
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appel l ant was informed by regi stered post, he did not appear before the
inquiry Conmmittee. The inquiry Committee considered the materials on
record and found the appellant guilty for irregularities and
illegalities in the conduct of examination. It was found that he had
changed the answer book of his son with ulterior notive. The inquiry
Conmittee recomended di sm ssal of the appellant from service subject to
approval of the Vice-Chancellor. Notice was given by the Vice-

Chancel lor to the appellant and the Managi ng Conmittee to consider the
matter on 21.12.1977. It was subsequently adjourned to 23.12.1977 when
the Vi ce-Chancel l or heard the appellant and the Managi ng Committee.
After that the Vice-Chancellor by his letter dated 24.12.1977 directed
the Managi ng Comm ttee that another opportunity be given to the
appel | ant to appear before the inquiry Conmttee and all relevant papers
were to be given to the appellant. The matter was fixed by the inquiry
Conmittee on 20.1.1978 and the appellant was informed by registered
post. But he did not appear before the inquiry Comrmittee. The matter
was agai n considered by the inquiry Committee, which confirmed its
report dated 25.10.1977 and Managi ng Conmittee by its letter dated
23.1.1978 inforned the University that the appellant did not appear
before the inquiry Conmittee.” Vice-Chancellor was requested to accord
approval to the proposal for dismssal of the appellant. Al the
docunent s whi ch were demanded by the appellant had been given on
14.2.1978. The Comm ttee of Managenent again received a letter fromthe
Uni versity, stating that since all the docunents demanded by the
appel | ant were handed over to himon 24.2.1978, the appellant had been
directed to appear on 24.2.1978. The Managing Conmittee was requested
to submit its case after 24.2.1978 for consideration of Vice-Chancellor
In spite of the said |letter of the University, the appellant again did
not appear before the inquiry Conmittee. Necessary information in this
regard was given to the Vice-Chancellor. The University again asked the
Managi ng Conmmittee and the respondent to appear before the Vice-
Chancel l or on 24.4.1978 and again on 5.6.1978. The matter was heard by
the Vi ce-Chancel l or who was of the view that puni shnent proposed by the
Managi ng Committee was harsh and Managing Comrittee was required to re-
consi der the sane. The Managi.ng Conmm ttee again considered the matter
and resol ved that appellant’s service should be term nated instead of

di sm ssal. Thereafter Vice-Chancellor by order dated 1.7.1978 granted
approval to the proposal of the Managing Commttee. Appellant
chal | enged the said order by preferring a Reference under Section 66 of
the U P. State Universities Act, 1973 (in short the ' University Act’)
before the Chancellor. The reference was rejected by order dated
3.8.1979. The Chancellor found that the appellant had been given
adequat e opportunities to place his case before the Inquiry Conmittee,
but he failed to do so. The appellant chal |l enged order of the Vice-
Chancel | or and Chancel | or before the H gh Court. ~ According to him
opportunity was not granted before the orders were passed. Thi's stand
was rebutted by the Managing Committee with reference to the record

whi ch indicated that nore than adequate opportunity was granted. Hi gh
Court by the inpugned judgnent dated 16.5.1996 dism ssed the wit
petition.

The appel | ant questioned correctness of the judgnent by filing
speci al |eave petition before this Court in SLP (C) No. 23634 of 1996.
By order dated 12.12.1997 the sane was di sposed of with certain
observations. The appellant’s primary stand before this Court was that
the judgnent was rendered after passage of two years and many of the
contentions canvassed, were not considered in the judgnent. This Court
rel egated the appellant to review application. The Review petition was
rejected by order dated 24.2.2002 which is also subject matter of
chal | enge.

M. R K. Jain, Learned Senior Counsel, for the appellant subnitted
that the H gh Court’s order suffers fromvulnerability on nore counts
than one. It is submitted that the appellant was placed under
suspensi on on 19.9.77 and was renoved on 19.6.1978. During the period
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of suspensi on no subsistence all owance was paid. That vitiated the
proceedi ngs. Secondly, the basic ground on which the proceedi ngs were
initiated related to all eged adoption of corrupt practices by the

appel lant for the benefit of his son, both joining together. Questioning
the action taken by the authorities against him the appellant’s son had
filed wit petition which was all owed and the Vi ce-Chancel |l or had
accepted the order of Hi gh Court, quashing the action taken against him
and had directed declaration of his result. According to M. Jain, there
is conpl ete absence of any substratum of the charge of alleged
irregularities for taking any action against the appellant. Finally it
was submitted that several docunents placed on record before the Hi gh
Court established that there was bias on part of the Managing Committee.
Even two of the persons who were part of the Conmmittee which took
deci si on stated about the bias.

In response, |earned counsel for the Managing Comrittee subnmitted
that in order to get subsistence all owance the particul ar procedure was
to be followed, which was not done by the appellant and subsi stence
al | owance 't hereafter has been subsequently paid. So far as the son’s
case i s concerned, the action against himwas set aside because of non-
conpliance with the requirenments of principles of natural justice and
not on account of any specific finding objectively recorded that no
irregularities as such took place or that the petitioner was innocent as
well. In fact, the H gh Court had directed the authorities to proceed
afresh after grant of opportunity. The University thought otherw se, and
the Vice-Chancellor directed declaration of the result. That per se
does not take away the right to proceed against the appellant. Finally
the order goes to show that 8 of the 11 nenmbers agreed for action
agai nst the appellant \in the manner done. There was no question of any
bi as, and there was a coll ective decision. The appellant was granted
adequat e opportunity as the factual scenario would go to show and he
having failed to avail them cannot nake a grievance.

Fromthe judgnent of the High Court, inthe wit petition it
appears that there is no reference to the alleged infirmty on account
of subsistence all owance havi ng not been paid. There was al so no
specific finding recorded for the question of bias as alleged presently.
We find that there was total |ack of cooperation fromthe appellant as
the factual background highlighted above would go to show. Anple
opportunity was granted to the appellant to place his case. ‘He did not
choose to do so. It is only a person who was ready and wi.lling to avai
of opportunity given can nake a gri evance about denial of any
opportunity and not a person like the appellant who despite repeated
opportunities given and indul gence shown exhi bited defiance and tota
indi fference in extendi ng cooperation. Therefore, on that score the
appel | ant cannot have any grievance. So far as the effect of not paying
the subsi stence all owance is concerned, before the authorities no/stand
was taken that because of non-paynent of subsistence all owance, he was
not in a position to participate in the proceedings, or that any other
prejudice in effectively defending the proceedi ngs was caused to him
The appel |l ant could not plead or substantiate al so'that the non-paynent
was either deliberate or to spite himand not due to his own fault. It
is ultimtely a question of prejudice. Unless prejudice is shown and
est abl i shed, mere non-paynent of subsistence all owance cannot ipso facto
be a ground to vitiate the proceedings in every case. It has to be
specifically pleaded and established as to in what way the affected
enpl oyee i s handi capped because of non-recei pt of subsistence all owance.
Unl ess that is done, it cannot be held as absolute proposal in |aw that
non- paynment of subsistence all owance anmounts to denial of opportunity
and vitiates departnmental proceedings.

So far as case of bias is concerned, we find that Chancellor has

el aborately dealt with this aspect and has found that 8 of the 11
menbers had accorded approval to the proposed action. The di scordant
note by the others who did not, apparently was obliging the appellant.
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That itself takes away the sting of appellant’s case relating to alleged
bi as.

The residuary question is whether the appellant’s son havi ng

been exonerated, the substratum of the accusations vani shed as cl ai med
on behal f of the appellant. The Hi gh Court’s judgnent is dated

11.1. 1979, whereby appellant’s son wit petition was all owed on the
ground that order of University was passed in violation of principles of
natural justice. The University by letter dated 14.6.1983 had directed
decl aration of the appellant’s son’s result. This aspect does not
appear to have been considered by the Hi gh Court though in the review
application specific stand has been taken. That may not be the finally
determ native factor, but needs consideration. The H gh Court shal
consider all relevant materials and arrive at its conclusion in
accordance with | aw.

Further the High Court had taken note of certain other factors
whi ch were not part of charges against the appellant i.e. the alleged
irregularities in admtting the appellant’s son in BA class when he had
not passed the internediate class. Though the H gh Court has referred
to the same, no opportunity was granted in this matter. W feel it would
be proper if the High Court hears the matter afresh to consider the
effect only of declaration of result of appellant’s son, and al so the
al  egati ons regardi ng adm ssion of his son inproperly and illegally.

Now, the appellant knows that this is one of the allegations against him
which would justify his term nation de hors the proceedi ngs al ready
initiated. The appellant shall be permtted to place material in that
regard. Simlar shall be the position so far ‘as the respondent’s son is
concer ned.

Since we are remtting the matter for fresh adjudication it shal

be open to place such material as woul d be necessary for the purpose of
adj udi cation of afore-noted two aspects. We have not expressed any

opi nion on the nerits. W request the H gh Court to make an effort to
di spose of the matter by the end of June, 2004 after due notice to the
parties. Cvil Msc. wit petitionNo. 8804/1979 shall be restored to
its original nunber and file.

The appeal s are accordingly di sposed of. No costs.




