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Land Reform Abolition of Internediaries-Validity of Enact-
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Ref orns Act, 1955 (Ajnmer 111 of 1955) ss. 8, 38-Constitution
of India, Seventh Schedule, List I, entry 33, List Il, entry
36, List Ill, entry 42.

HEADNOTE

Section 4 O the A ner Abolition of Internediaries and -Land
Reforns Act, 955, provided for vesting of all estates held
by internediaries, as defined in the Act, in the State from
a date to be notified, and the petitioners who were affected
thereby filed petitions under Art. 32 O the Constitution of
India challenging the validity of the Act and, in- particul ar
ss. 8 and 38 of the Act on the grounds that (1) entry 36 of
Li st 11 of the
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Seventh Schedule to the Constitution gave power to'the State
| egislature to acquire property for purposes other than the
pur poses of the Union, while the property acquired under the
Act vested in the President and therefore the Union after
its acquisition, and the Act was really for the acquisition
of property for the purposes of the Union and could not have
been passed by the, Ajnmer legislature, (2) s. 8 provided for
retrospective cancellation of |eases granted at a tine when
the I and-owner had a right to dispose of his property as he
i ked under Art. 19(1)(f) of the Constitution and there was
no restriction on such right, and (3) s. 38 which fixed a
maxi mum rent was an unreasonable.restriction on the right of
the land-owner to let his holding. It was also contended
for some of the petitioners who were assignees of I|and
revenue as also owners of land that, under the Act, -an
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internediary included a jagir and that as a jagirdar was
nerely an assignee of |and revenue, only that assignnent
could be said to have been acquired under the Act.

Held, (1) that the purposes for which the estates were
acquired were purposes of the State of A mer and,
consequently, the Act was within the conpetency of the A ner
legislature as it fell within entry 36 of List Il of the
Seventh Schedule to the Constitution, and it was not
necessary to consider where the property should vest after
acquisition in deciding the anbit of the conpetence of the
| egi sl ature under the entry ;

(2) that the provisions in s. 8 of the Act which gave power
to the Collector to cancel |eases which were found to have
been nmde in anticipation of legislation for abolition of
i nternediari es and which were, consequently, a fraud upon
the Act, subserve the purposes of the Act and would,
therefore, be an integral part of the Act, though ancillary
to its main object, and were protected under Art. 31-A(1)(a)
of the Constitution;

(3)that theintention of the Act was that the internediaries
who were allotted | ands should cultivate them personally and
the object of s. 38 was to discourage themfromletting the
land and becoming a new kind of internediaries, and,
consequently, the ~section being an ancillary provision
necessary for the purposes of carrying out the objects of
the Act, was protected under Art. 31-A(l)(a) of t he
Constitution; and

(4)that in view of the origin of the title of the hol ders of
these estates who were called jagirdars, a distinction could
not be made between jagirdars as assignees of land revenue
and the sane persons as |and owners, and therefore, the
State could take over the entire interest in the estate
under s. 4 O the Act.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petitions Nos. 230-239, 241, 249-251
256, 257, 290, 303, 306-349, 351, 352, 355-357 of 1955 and
Nos. 33 & 36 of 1956.

Petitions under Article 32 of the Constitution of India.
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1958. Novenber 14. The Judgnent of the Court was delivered
by

WANCHOO, J.-These sixty-nine petitions under Art. 32 of the
Constitution by various |and-owners in the forner State of
Ajmer attack the validity of the A ner Abolition of
Internediaries and Land Refornms Act, 1955 (Ajmer 111 of
1955) (hereinafter called the Act). The petitions disclose
a large nunmber of grounds on which the validity of the Act
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i s impugned; but |earned counsel, M. Achhru Ramand M. B.
D. Sharma, appearing for various petitioners, have confined
their argunments only to certain grounds raised in the peti-
tions. W propose, therefore, to consider only the grounds
urged before us.

The Act was passed by the Ajner Legislative Assenbly and
received the assent of the President on My 29, 1955,
Section 4 of the Act provided for vesting of all estates
held by intermediaries, as defined in the Act, in the State
Governnment froma date to be notified. The Act came into
force on June 23, 1955, and August 1, 1955, was notified as
the date on which the estates held by internmediaries would
vest in the State Government. The present petitions
followed on the fixing of this date

It is not disputed that the Act is protected under Art. 31 -
A(l)(a) of the Constitution inasnuch as it is a
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pi ece of  legislation for acquisition by the State of any
estate! or of any rights therein.  The argunent is that in
spite of this protection, either the whole Act or certain
provisions of it are invalid, for reasons urged by |earned
counsel on behalf of the petitioners. M. Achhru Ram
attacks only ss. 8 and 38 of the Act. M. Sharma attacks
the conpetency of the A ner legislature to pass the Act and
al so urges that in/any case it does not apply to the case of
jagirdars, one of whomis a petitioner before us in Petition
No. 33 of 1956. These four are the only grounds that have
been urged before us, and we shall deal with them seriatim
Re. s. 8.

Section 8 is in these terns-

" Where an internedi ary has on or after the 1st day of June,
1950, (a) granted a lease of any land in the estate or any
part thereof for any non-agricultural purposes other than
mning for a period of three years or nore; or

(b) granted a lease or 'entered into-a contract relating to
any forest, fishery or quarry in his estate for a period of
three years or nmore ; O

(c)granted a | ease for the cultivation of any area of bir or
pasture or waste |and

and the Collector is satisfied that such |ease or _contract
was not made or entered intoin the normal course of
managenment but in anticipation of |legislation for the
Abolition of Internediaries, the Collector may, subject to
any rules made under this Act, by order in witing, cance
the |l ease or the contract as the case nmay be."

It provides for cancellation of certain | eases granted on or
after June 1, 1950, where the lease is for a period of three
years or more with respect to matters dealt with in cls. (a)
and (b) and where the lease is for any period in respect of
matters dealt with in cl. (c). The Collector has been given
the power to cancel such leases if they are not, made in the
normal course of nanagenent but in " anticipation - of
legislation for abolition of intermediaries. The argunent
i s that

61
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there can be no retrospective cancellation of |eases granted
at a tine when the [ and-owner had a right to dispose of his
property as he liked under Art. 19(1)(f) and there was no
restriction on such right. It is said that in certain
contingencies the cancellation of a | ease m ght expose the
| and-owner to the risk of paying conmpensation to the |essee,
particularly in cases where the |and-owner mght have
realised the entire | ease-nobney in one lunp sumfor a |ease
of nmore than three years’ duration. W are of opinion that
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there is no force in this contention. The legislature was
certainly conpetent, wunder entry 18 of List 11 of the
Seventh Schedule to the Constitution relating to Land, to
make this provision. It cannot be disputed that the
| egislature has power in appropriate cases to pass even
retrospective |legislation. Provisions for cancellation of
instrunments already executed are not unknown to law, for
exanple, the |Insolvency Acts provide for setting aside
transfers nade by insolvents under <certain circunstances.

Therefore, the Ajner Legislature certainly had the power to
enact such a provision, and in the circunstances in which
this provision has been made in the Act, it cannot be said
that it is not protected under Art. 31-A. The provision is
not an independent provision; it is nerely ancillary in
character enacted for carrying out the objects of the Act
nore effectively. The intention of the legislature was to
give power to the Collector after the estates vested in the
State Government to-scrutinise |eases of this kind nmade
after June 1, 1950, which was apparently the date from which
such | egi'slation was under contenplation and to see whether
the |eases were such as a prudent land-owner would enter
into in the normal course of managenent. Such | eases would
be inmune fromcancellation ; but if the Collector found
that the | eases were entered into, not in the normal course
of nmanagenment but designedly to nake whatever the |and-
owners coul d before the estate came to be transferred to the
State Government, he 'WAs given the power to -cancel the
same, as they would obviously be a fraud- upon the Act.

Such, cancellation would subserve the purposes of the Act,

and
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the provision for it would therefore bean integral part of
the Act, though ancillary to its mai n object, and woul d thus
be protected under Art. 31-A (1)(a) of the Constitution

Re. s. 38.

Section 38 reads as follows

Not wi t hst andi ng any agreenent, usage, decree or order of a
court or any law for the tine being in force, the naxinmm
rent payable by a tenant in respect of the land  |leased to
hi m shal | not exceed one and half tines the revenue ~ payabl e
in respect of such land."

This section provides for fixing the maximumrent at fifty
per cent. above the land revenue, and it is urged that this
is an unreasonable restriction on the right of the |and-
owner to let his holding. The object of this legislation is
to do away with internmediaries, and for that reason the
estates held by internediaries have been’ nade to vest in
the State CGovernnment tinder s. 4. Chapter VI of the  Act,

however, provides for allotnment of lands for persona

cultivation to intermediaries whose estates have been /taken
over upto a certain linmt and the internediaries “who have
been allotted lands wunder s. 29 of the Act are called
Bhuswam s or Kashtkars according to the nature of the 'Iands
allotted to them (see s. 30). Bhuswam s and Kashtkars hol d
land directly fromthe Governnent and pay revenue to the
CGovernnent; (see s. 32). The intention of the Act ,

therefore, is that intermediaries who have been allotted
 ands should cultivate thempersonally. But s. 37 pernits
Bhuswami s to | et the whole or any part of the land allotted
to them while Kashtkars are forbidden fromletting any part
of their land except in certain circunstances when they are
suffering fromsone disability. 1In order, however, that the
main object of the Act (nanely, that the land should be
cultivated by the person to whomit is allotted and that
there should be no rackrenting) is attained, s. 38 has been
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provided fixing the maximumrent at 50 per cent. above the
| and revenue. Thus the profit which a Bhuswam
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can nake by letting his land is so reduced conpared to what
he woul d earn if he cultivated it hinself as to di scour age

himfromletting the I and and beconi ng a. new kind of
i nternediary. Section 38, therefore, is another ancillary
section, like s. 8, and is neant to subserve the purposes of
the Act, nanely, the abolition of all internmediaries and
encouragenent of self-cultivation of the |and. W are,
therefore, of opinion that s. 38 is also protected under
Art. 31-A(l)(a) of the Constitution as an ancill ary

provi sion necessary for the purposes of carrying out the
obj ects of the Act.

Re. The conpetency of the Ajnmer Legislation

The argunment in this behalf is put inthis way. The Act is
a piece of legislation for the acquisition of estates.
Bef ore the Constitution (Seventh Amendnent) Act, 1956, cane
into force on Novenmber 1, 1956, there were two entries
relating to acquisition of property.in the Seventh Schedul e,
nanely, entry 33 of List 1 (acquisition or requisitioning of
property for the purpose of the Union) and entry 36 of List
Il (acquisition or requisitioning of property, except for the
pur poses of the Union, subject to the provisions of entry 42
of List 111). The argument continues that the Act was
passed by the Ajnmer |egislature under the power it was
supposed to have under entry 36 of List 11 read with s. 21
of the Governnment of part C States Act, 1951 (XLIX of 1951).
But entry 36 of List 11 only gives power to the State
| egislature to acquire property for purposes other than the
purposes of the Union. As, however, the property aquired
under the Act vested in the President  and “therefore the
Union after its acquisition, the Act was really ‘for the
acquisition of property for the purposes of the Union and
could not have been passed by the Ajner |egislature.

In support of this argunent- M. ~Sharma referred us to
various Articles of the Constitution in Part X/ thereof
relating to Finance, Property, Contracts and Suits, and al so
Arts. 73 and 239. He contends that these provisions show
that before the Government of Part C States Act was -~ passed,
the legislative power with respect to the areas conprised in
Part C States
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was in the Union which also through the President had
executive power over the subjects over which the Parlianent
could legislate wth respect to what were Part C- States.
After the passing of the Government of Part C States Act, by
virtue of the power conferred on Parlianent by Art. . 240,
there was no change so far as the executive power in Part C

States was concerned and it is still wvested -in t he
President. Any property acquired for the purposes of Part C
States vests in the President or the Union. Theref ore,

according to him the Ajnmer |egislature would have no power
to enact a law for acquiring estates under entry 36 of, List
11; for the property so acquired would really be for the
pur poses of the Union and no | aw under that, entry could be
made for acquiring property for the purposes of the Union.

We are of opinion that the argument, though plausible, nust
be rejected. Assuming, wthout deciding. that even after
the passing of the Governnent of. Part C States Act, any
property acquired for a Part C State vested in the Union
CGovernment by virtue of the provisions of Part XIl of the
Constitution, the question still renains whether the A ner
| egislature could nmke a law under entry 36 of List 1l
acquiring estates even though the estates when acquired may
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legally vest in the Union Government. Now, entry 33 of List
| refers to acquiring of property for the purposes of the
Uni on. It does not lay down in whomthe property should
vest after it has been acquired. Sinmlarly, entry 36 of
List 11 speaks of acquisition of property, except for the
purposes of the Union, and makes no nmention in whom the
property should vest after it has been acquired. Entry 42
of List Il which deals wth conpensation for such
acqui sition as well as for acquisition for any other public
pur pose, al so does not speak where the property should vest
after acquisition. It is not necessary, therefore, to
consi der where the property should vest after acquisition in
deciding the anbit of the conpetence of the |legislature
under those two entries.’ The key to the interpretation of
these two entries is not in whomthe property would vest
after it has been acquired ' but whether the
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property i.s being acquired for the purposes of the Union in
one case or for purposes other than the purposes of the
Union in_ the other. It i's in this context that the
conpetency of the Ajner legislature to enact this |aw under
entry 36 of List 11 is to be judged.

Section 21 of the Government of Part C States Act created a
Legi sl ative Assenbly for A mer and gave that |egislative
assenbly power to make laws for the whole or any part of the
State with respect to any of the natters enunmerated in List
Il or List Ill of the seventh Schedule to the Constitution

Ajmer legislature was thus given power to pass laws with
respect to acquisition of property for purposes other than
those of the Union.  In other words, it bad the power to
nmake |law to acquire property for the purposes of the State
of Almer or for any other public purpose. The question then
is whether the Act was passed acquiring estates in the State
of Ajmer for the purposes of the State of Active of | where
the title may vest. The answer to this question to our mnd
can only be one; the Act was passed by the State |egislature
for acquiring estates within the State and it <could only
have been for the purposes of the State. There is 'no reason

to limt the nmeaning of these general words, nanely, ’'the
purposes of the State’, by inmporting-in themthe .idea of
where the property would vest after its acquisition. That

the purposes for which the estates were —acquired were
purposes of the State of Ajnmer would be quite clear fromthe
fact that now that the State of Aimer is part of the State
of Rajasthan, the estates acquired under the Act have gone
to Rajasthan and have not been kept by the ~Union  on the
ground that the title vested in the Union. Therefore, as
the estates were acquired in this case for the purposes of
the State of Ajmer the Act would be within the competency of
the Alner legislature as it falls within the plain words of
entry 36 of List 11

Re. Jagirdars.

The contention on behalf of the petitioner in petition No.
33 of 1956 is that under the Act the word internediary

includes a jagirdar. The Act also provides that the
definitions in the A nmer Tenancy and Land
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Records Act, 1950 (Ajner XLII of 1950), will be inported
where the words used in it are not defined. The word |

jagirdar is defined in the Ajmer Tenancy and Land Records
Act as a person to whomthe revenue of any land has been
assigned wunder a sanad issued by the Chief Conm ssioner
before the comencenent of the A nmer Land and Revenue
Regul ation, 1877 ; (see s. 2 (15) ). It is not in dispute
that a sanad was issued to a predecessor of the petitioner
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before 1877 ; but it is urged that a jagirdar is nerely the
assignee of |land revenue and so far as that assignment is
concerned it nay be said to have been acquired under the
Act . But the petitioner besides being an assignee of |and
revenue is also owner of land and that interest of his has
not been acquired under the Act. W are of opinion that
there is no force in this argument. The word | estate’ is
defined in s. 2(v) of the Act as having the sane neaning as
assigned to it in the Ajnmer Land and Revenue Regul ation
1877. The Ajmer Regulation does not define the word
"estate’ as such, but it has defined the word ' Ml guzar
as a person liable under s. 64 for paynment of the revenue
assessed wupon an estate, under s. 2(d). Further, s. 64
provides that all persons who are bound by the agreenent
prescribed by s. 61 and their successors-ininterest shall
while they continue to be owners of land in the Estate to
whi ch such agreenment relates, be jointly and severally
liable for the paynent of the whole amount of revenue
assessed ‘upon such estate. The Ajmer Regulation also
defines particular types of estates |like' Istinrari Estate’
and ’'Bhumi_but the general neaning of the word ’'estate’
under the Ajnmer Regulation is an area of |and separately
assessed to revenue, which'is payable by the holder of the
estate. | Internmediary’ as defined ins. 2 (viii) of the
Act is a holder of 'an estate and includes a jagirdar. Under
s. 4 all the estates held by internediaries Vest in the
State CGovernment on the issue of a notification. Therefore,
if the jagirdars are internediaries, that is holders of
estates, their estates will vest in the State CGovernnent
under s. 4 of the Act.  The distinction which the |earned
counsel for this petitioner draws between the
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interest of the jagirdar as jagirdar and as | and-owner is in
our opinion wholly unfounded. A perusal of annexures B, C
and D, filed by the. petitioner hinself, would make this
cl ear. Anexures B and C are sanads with respect to the
jagirs held by the petitioner. Entry in the remarks colum
of annexure IS begins with the words " Grant of thi's estate
lasts... ". Simlarly, in annexure C the opening words in
the remarks colum are " The Grant is to the Dudhadhari for
the time being. No part of the estate is transferable by
sale or nortgage... ". Therefore, the grants thenselves
designated these jagirs as estates. They were assessed to
revenue, which was, however, remtted and the estates thus
cane to be known as revenue-free jagirs ~and the estate
hol der was designated as jagirdar. It was because of this
rem ssion of the land revenue that the word | jagirdar’ was
defined in the Ajner Tenancy and Land Records Act, 1950, as
assi gnee of |and revenue. Annexures B and C al so show /that
when the grants were nmade before 1877 a large part ~of the
area covered by the grant was uncultivated. Annexure D
shows that disputes arose between the jagirdars and the
Bi swedars in these jagirs about these wuncultivated ' [lands,
and one such dispute was decided as late as 1954. In  that
j udgrment (annexure D) history of jagir tenure was traced and
it was held that the jagirdar was the owner of uncultivated
land in his jagir and not the Biswedar. Therefore, the
di stinction which has been drawn by the |[|earned counse
bet ween the jagirdar as an assignee of |and revenue based on
the definition in the A mer Tenancy and Land Records Act,
1950, and the sanme person as the | and-owner is unfounded.
It appears that though the jagirdar may have been defined as
assignee of |and revenue because of the peculiar fact that
in the case of a jagirdar there had been rem ssion of |and
revenue by sanads granted before 1877, he was the proprietor
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of his jagir and the grantee of the estate given to him as
jagir There 1is no question, therefore, of separating the
interest of jagirdar as the assignee of |and revenue from
his interest as the holder of jagir-estate by virtue of a
grant before 1877. The petitioner therefore in petition
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No. 33 of 1956 is the holder of the jagir-estate and
therefore his entire interest in the estate is liable to
resunption under the Act. In the A mer Regul ations, (Vol.
Hto L) at pp. 564-6, these two estates have been consi dered
and their history is given, and they are called jagirs. The
history of jagirs in Rajasthan was considered by this Court
in Thakur Amarsinghji v. State of Rajasthan (1), at p. 330

onwards, and the word | jagir’ was hold to connote al
grants which conferred on the grantees rights in respect of
| and revenue. In the case of these two jagirs also, as

annexures B and C'show, | and revenue was renmtted and they
were granted as estates for particular purposes. They are,
therefore, clearly estates in viewof the origin of the
title of the holder of these estates who is called a
jagirdar and therefore the State could take them over under
s. 4 of the Act.

There is no force inany of the points raised on behalf of
the petitioners, and the petitions fail and are hereby
di sm ssed with one set of costs to the contesting
respondent.

Petitions dismissed.




