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BACKGROUND. FACTS

One Thi ppai ah was the owner of 5 acre 23 guntas of |and having been

recorded in Survey No. 153/1 of Chikkabanavara Village. Nanjapa,

adoptive father of Respondent No. 1 purchased a portion thereof nmeasuring

1 acre 21 guntas on 11.09.1933. By reason of two different sale deeds, dated
11.04. 1934 and 5.07.1936, the appellants herein purchased 2 acre 15 guntas

and 3 acre 8 guntas of | and respectively, out of the said plot. Despite the
fact that Nanjapa purchased a portion of the said plot, the appellants

al | egedly took over possession of the entire 5 acre 23 guntas of land after the
af orementi oned purchases. However, when allegedly their possession was
sought to be disturbed by the respondent in the year 1988, they filed a suit in
the court of Additional City Cvil Judge, Bangal ore which was marked as

O S. No. 287 of 1989. 1In the said suit, they clanmed title on the basis of
adver se possession stating:

"\ 005The plaintiffs submt that in any event

the plaintiffs have perfected their title by adverse
possession as the plaintiffs have been in open

conti nuous uninterrupted and hostil e possession of
the plaint schedule | and, adversely to the interest
of any other person including the defendant for the
past over fifty years exercising absolute rights of
ownership in respect of the plaint schedul e | and\ 005"

Def endants \ 026 Respondents in their witten statenment deni ed and
di sputed the aforenmenti oned assertion of the plaintiffs and pl eaded their own
right, title and interest as al so possession in or over the said 1 acre 21 guntas
of land. The learned Trial Judge decreed the suit inter alia holding that the
plaintiffs \026 appellants have acquired title by adverse possession as they have
been in possession of the lands in question for a period of nore than 50
years. On an appeal having been preferred there agai nst by the respondents
before the H gh Court, the said judgnent of the Trial Court was reversed
hol di ng:
(i) "\005The inportant avernments of adverse

possession are two fold. One is to recognize
the title of the person agai nst whom adverse

possession is clainmed. Another is to enjoy the

property adverse to the title holder’s interest
after maki ng hi m known that such enjoynent is
against his own interest. These two avernents
are basically absent in this case both in the

pl eadi ngs as well as in the evidence\ 005"
(ii) "The finding of the Court below that the

possession of the plaintiffs’ becone adverse to
the defendants between 1934-1936 is again an
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error apparent on the face of the record. As it is
now clarified before ne by the | earned counse

for the appellants that the plaintiffs’ claimin
respect of the other land of the defendants is
based on the subsequent sal e deed dated

5.7.1936.
It is settled | aw that nmere possession even if it
is true for any nunber of years will not cloth

the person in enjoynent with the title by
adverse possession. As indicated supra, the
i mportant ingredients of adverse possession
shoul d have been satisfied."

SUBM SSI ONS

M. P. Krishnanoorthy, |earned senior counsel appearing on behal f of

the appell ants, subnmitted that the Hi gh Court conmitted a manifest error in
arriving at the aforenentioned conclusion as it failed to take into

consi derationthe principle that acknow edgement of the owner’s title was

not sine ‘qua non for claimng title by prescription. Reliance in this behalf
has been placed on Secy. of State v. Debendra Lal Khan [AIR 1934 PC 23]

and State of West Bengal v. The Dal housie Institute Society [AIR 1970 SC
1798].

The | earned counsel ‘appearing on behal f of the respondents, on the

ot her hand, supported the inmpugned judgnent.

CHARACTERI ZI NG ADVERSE POSSESSI ON

Adver se possession'in one sense is based on the theory or

presunption that the owner has abandoned the property to the adverse
possessoror on the acquiescence of the owner to the hostile acts and cl ai ns
of the person in possession. It follows that sound qualities of a typica
adverse possession lie in it being open, continuous and hostile. [See

Downing v. Bird, 100 So. 2d 57 (Fla. 1958), Arkansas Commrenorative

Conmission v. City of Little Rock, 227 Ark. 1085, 303 S.W2d 569 (1957);
Monnot v. Murphy, 207 N.Y. 240, 100 N.E. 742 (1913); City of Rock

Springs v. Sturm 39 Wo. 494, 273 P. 908, 97 A'L.R 1 (1929).]

Effi cacy of adverse possession law in nost jurisdictions depend on

strong linmtation statutes by operation of which right to access the court
expires through effluxion of tine. As against rights of the paper-owner, in
the context of adverse possession, there evolves a set of conpeting rights in
favour of the adverse possessor who has, for a long period of tine, cared for
the |l and, developed it, as against the owner of the property who has ignored
the property. Mddern statutes of limtation operate, as a rule, not only to cut
off one’s right to bring an action for the recovery of property that has been in
the adverse possession of another for a specified tinme, but alsoto vest the
possessor with title. The intention of such statutes is not to punish one who
neglects to assert rights, but to protect those who have naintained the
possession of property for the time specified by the statute under clai m of
right or color of title. (See Anerican Jurisprudence, Vol. 3, 2d, Page 81). It
is important to keep in mnd while studying the Anerican notion of

Adver se Possession, especially in the backdrop of Limtation Statutes,

that the intention to di spossess can not be given a conplete go by.

Sinple application of Limtation shall not be enough by itself for the
success of an adverse possession claim

To understand the true nature of adverse possession, Fairweather v

St Maryl ebone Property Co [1962] 2 WLR 1020, [1962] 2 All ER 288

can be considered where House of Lords referring to Taylor v. Tw nberrow
[1930] 2 K. B. 16, terned adverse possessi on as a nhegative and

consequential right effected only because somebody el se’s positive right

to access the court is barred by operation of |aw

“I'n ny opinion this principle has been settled | aw

since the date of that decision. It formed the basis

of the later decision of the Divisional Count in

Tayl or v. Twi nberrow [1930] 2 K B. 16, in which

it was nost clearly explained by Scrutton, L.J.
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that it was a m sunderstandi ng of the |legal effect
of 12 years adverse possession under the

Limtation Acts to treat it as if it gave atitle
whereas its effect is " nerely negative " and,
where the possessi on had been agai nst a tenant,

its only operation was to bar his right to claim
agai nst the man in possession (see loc. cit. p. 23).
| think that this statenment needs only one
qualification: a squatter does in the end get a title
by his possession and the indirect operation of

the Act and he can convey a fee sinple.

If this principle is applied, as it nmust be, to

the Appellant’s situation, it appears that the
adver se possession conpleted in 1932 agai nst the

| essee of No. 315 did not transfer to himeither
the lessee’s’ termor his rights against or has
obligations to thelandlord who held the

reversion. The appellant clainms to be entitled to
keep the landlord at bay until the expiration of
the termby effluxion of tinme in 1992: but, if he
is, it cannot be because he is the transferee or

hol der of the term which was granted to the

| essee. He is in possession by his own right, so
far as it is aright: and it is a right so far as the
statutes of limtation which govern the nmatter
prescri be both when the rights to di spossess him
are to be treated as accruing and when, ‘having
accrued, they are thereafter to be treated as
barred. In other words, a squatter has as much
protection as but no nore protection than the
statutes allow but he has not the title or estate of
the owner or owners whom he has di spossessed

nor has he in any relevant sense an estate
"conmensurate with" the estate of the

di spossessed. All that this nisleading phrase can
mean is that, since his possession only defeats the
rights of those to whomit has been adverse, there
may be rights not prescribed against, such, for

i nstance, as equitable easenents, which axe no

| ess enforceabl e against himin respect of the

| and than they woul d have been agai nst the

owners he has di spossessed.”

Al so see Privy Council’s decision in Chung Ping Kwan and O hers v.
Lam | sl and Devel opnent Company Limted (Hong Kong) [(1997) AC 38] in
this regard.

Therefore, to assess a claimof adverse possession, two-pronged
enquiry is required:

1. Application of limtation provision thereby jurisprudentially
"willful neglect" elenment on part of the owner established.

Successful application in this regard distances the title of the I and
fromthe paper-owner.

2. Specific Positive intention to di spossess on the part of the
adver se possessor effectively shifts the title already distanced
fromthe paper owner, to the adverse possessor. Right thereby

accrues in favour of adverse possessor as intent to di spossess is

an express statenent of urgency and intention in the upkeep of

the property.

It is interesting to see the devel opnment of adverse possession law in

the backdrop of the status of Right to Property in the 21st Century. The
aspect of stronger Property Rights Reginme in general, coupled with efficient
| egal reginmes furthering the Rule of Law argument, has redefined the
threshol ds in adverse possession law not just in India but also by the
Strasbourg Court. G owh of Human Rights jurisprudence in recent tines
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has al so pal pably affected the devel opnents in this regard.

NEW CONSI DERATI ON | N ADVERSE POSSESSI ON LAW

In that context it is relevant to refer to JA Pye (Oford) Ltd v. United
Ki ngdom [ 2005] 49 ERG 90, [2005] ECHR 921 wherein the European Court

of Human Rights while referring to the Court of Appeal judgnent

([ 2001] EWCA Civ 117, [2001] Ch 804) made the foll owi ng reference:

"Lord Justice Keene took as his starting point that
[imtation periods were in principle not inconpatible
with the Convention and that the process whereby a
person woul d be barred fromenforcing rights by the
passage of tine was clearly acknow edged by the
Convention (Convention for the Protection of

Human Ri ghts and Fundanental Freedons). This

position obtained, in his view, even though
[imtation periods both I'inited the right of access to
the courts and in sonme circunstances had the effect

of depriving persons of property rights, whether rea
or personal, or of dammges: there was thus nothing

i nherently inconpati bl e as between the 1980 Act

and Article 1 of the Protocol ."

This brings us to the issue of nmental element in adverse possession
cases-intention.

1. Positive Intention

The aspect of positive intention is weakened iin this case by the sale

deeds dated 11.04.1934 and 5.07.1936. Intention is a nental elenment which

is proved and di sproved t hrough positive acts. Existence of sone events can
go a long way to weaken the presunption of intention to dispossess which

m ght have painstakingly grown out of |ong possession which otherw se

woul d have sufficed in a standard adverse possession case.. The fact of
possession is inportant in nore than one ways: firstly, due conpliance on
this count attracts limtation act and it also assists the court to unearth as the
intention to di spossess.

At this juncture, it would be in the fitness of circunstances to discuss
intention to di spossess vis-‘-vis intention to possess. This distinction can be
mar ked very distinctively in the present circunmstances.

Inportantly, intention to possess can not be substituted for intention to

di spossess which is essential to prove adverse possession. The factum of
possession in the instant case only goes on to objectively indicate intention
to possess the land. As al so has been noted by the H gh Court, if the
appel | ant has purchased the | and wi thout the know edge of earlier sale, then
in that case the intention element is not of the variety and degree which is
requi red for adverse possession to materialize.

The Hi gh Court observed:

"It is seen fromthe pleadings as well in evidence

that the plaintiff canme to know about the right of

the defendants’, only when di sturbances were

sought to be made to his possession.”

In simlar circunstances, in the case of Thakur Kishan Singh (dead) v.
Arvind Kumar [(1994) 6 SCC 591] this court held:

"As regards adverse possession, it was not

di sputed even by the trial court that the appellant
entered into possession over the land in dispute
under a licence fromthe respondent for purposes of
brick-kiln. The possession thus initially being

perm ssive, the burden was heavy on the appellant to
establish that it becane adverse. A possession of a
co-owner or of a licencee or of an agent or a

perm ssive possession to beconme adverse nust be

est abl i shed by cogent and convincing evi dence to
show hostil e ani nus and possessi on adverse to the
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know edge of real owner. Mere possession for

howsoever |ength of tinme does not result in

converting the perm ssible possession into adverse
possession. Apart fromit, the Appellate Court has

gone into detail and after considering the evidence

on record found it as a fact that the possession of the
appel | ant was not adverse."

The present case is one of the few ones where even an unusually | ong
undi st ur bed possessi on does not go on to prove the intention of the adverse
possessor. This is a rare circumstance, which Carke LJ in Lanbeth London
Bor ough Council v Bl ackburn (2001) 82 P & CR 494, 504 refers to:

"I would not for ny part think it appropriate

to strain to hold that a trespasser who had

establ i shed factual possession of the property for the

necessary 12 years did not -have the aninus

possi dendi identified inthe cases. | express that

view for two reasons. The first \i's that the

requirenent that there be a sufficient nanifestation

of the intention provides protection for |andowners

and the secondis that once it is held that the

trespasser has factual possession it will very often be

the case that he can establish the manifested

intention. Indeed it is difficult to find a case in

whi ch there has been aclear finding of factua

possession in which the claimto adverse possession

has failed for lack of intention."

On intention, The Powel | v. Macfarlane (1977) 38 P & CR (Property,
Pl anni ng & Conpensati on Reports) 452 \026 472 is quite illustrative and
categorical, holding inthe follow ng terns:

"I'f the lawis to attribute possession of land to a
person who can establish no paper title to

possessi on, he nust be shown to have both factua
possession and the requisite intention to possess

(’ ani mus possidendi’)."

\ 005.

If his acts are open to nore than one interpretation
and he has not nade it perfectly plain to the world at
large by his actions or words that he has intended to
excl ude the owner as best he can, the courts wll

treat himas not having had the requisite aninus

possi dendi and consequently as not having

di spossessed the owner.

\ 005

In nmy judgment it is consistent with principle as

well as authority that a person who originally

entered another’s | and as a trespasser, but |ater seeks
to show that he has di spossessed the owner, should

be required to adduce conpel ling evidence that he

had the requi site ani mus possidendi in any case

where his use of the | and was equivocal, in the sense
that it did not necessarily, by itself, betoken an
intention on his part to claimthe land as his own and
exclude the true owner.

\ 005

What is really nmeant, in nmy judgnent, is that the

ani nus possi dendi involves the intention, in one's

own name and on one’s own behal f, to exclude the

world at |arge, including the owner with the paper
title if he be not hinself the possessor, so far as is
reasonably practicable and so far as the processes of
the lawwill allow"

Thus, there must be intention to dispossess. And it needs to be open
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and hostile enough to bring the sane to the know edge and plaintiff has an
opportunity to object. After all adverse possession right is not a substantive
right but a result of the waiving (willful) or omission (negligent or

ot herwi se) of right to defend or care for the integrity of property on the part
of the paper owner of the | and. Adverse possession statutes, |ike other
statutes of limtation, rest on a public policy that do not pronote litigation
and ainms at the repose of conditions that the parties have suffered to remain
unquestioned | ong enough to indicate their acquiescence.

While dealing with the aspect of intention in the Adverse possession
law, it is inmportant to understand its nuances from varied angl es.

Intention inplies know edge on the part of adverse possessor. The
case of Saroop Singh v. Banto and thers [(2005) 8 SCC 330] in that
cont ext hel d:

"29. In terms of Article 65 the starting point

of limtation does not comrence fromthe date

when the right of ownership arises to the plaintiff

but commences fromthe date the defendants

possessi on becones adverse. (See Vasanti ben

Prahl adj i ~Nayak v. Sommat h-Mil ji-bhai ~Nayak)

30. Ani nus possidendi is one of the

i ngredi ents of adverse possession. Unless the

person possessing the |land has a requisite aninus

the period for prescription does not comrence. As

in the instant case, the appellant categorically

states that his possession is not adverse as that of

true owner, the logical corollary is that he did not

have the requisite aninus. (See Mohd. Mhd. Ali wv.

Jagadi sh Kalita, SCC para 21.)"

A peaceful, open and conti nuous possession as engraved in the maxi m
nec vi, nec clam nec precario has been noticed by this Court in Karnataka
Board of Wakf v. Governnent of India and Qthers [(2004) 10 SCC 779] in
the follow ng termns:

"\ 005Physi cal fact of exclusive possession and the

ani nus possidendi to hold as owner in exclusion to

the actual owner are the nost inportant factors

that are to be accounted in cases of this nature.

Pl ea of adverse possession is not a pure question of

| aw but a bl ended one of fact and | aw. Therefore, a

person who cl ai ns adverse possessi on should

show. ( a) on what date he cane into possession

(b) what was the nature of his possession, (c)

whet her the factum of possession was known to

the other party, (d) how long his possession has

continued, and ( e) his possession was open and

undi sturbed. A person pl eadi ng adverse possession

has no equities in his favour. Since he is trying to

defeat the rights of the true owner, it is for himto

clearly plead and establish all facts necessary to

establish his adverse possessi on\ 005"

It is inportant to appreciate the question of intention as it would have
appeared to the paper-owner. The issue is that intention of the adverse user
gets conmuni cated to the paper owner of the property. This is where the | aw
gives inportance to hostility and openness as pertinent qualities of nmanner
of possession. It follows that the possession of the adverse possessor must be
hostil e enough to give rise to a reasonable notice and opportunity to the
paper owner.

In Narne Rana Murthy v. Ravul a Somasundaram and O hers [ (2005)

6 SCC 614], this Court held:

"However, in cases where the question of

[imtation is a mxed question of fact and | aw and

the suit does not appear to be barred by limtation
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on the face of it, then the facts necessary to prove
limtation nmust be pleaded, an issue raised and

then proved. In this case the question of limtation
isintricately linked with the question whether the
agreement to sell was entered into on behalf of al
and whet her possession was on behalf of all. It is
also linked with the plea of adverse possession

Once on facts it has been found that the purchase
was on behalf of all and that the possession was on
behal f of all, then, in the absence of any open
hostil e and overt act, there can be no adverse
possessi on and the suit would al so not be barred by
l[imtation. The only hostile act which could be
shown was the advertisement issued in 1989. The

suit filed alnost i mediately thereafter.”

The test is, as has been held in the case of R v. Oxfordshire County
Counciland Gt hers, Ex Parte Sunningwell Parish Council [1999] 3 ALL ER
385; [1999] 3 WR 160:

Bright v. Walker (1834) 1 . M & R 211, 219,

"openly and inthe manner that a person rightfully

entitled woul d have used it. " The presunption

arises, as Fry J. said of prescription generally in

Dalton v. Angus (1881) 6 App.Cas. 740, 773, from

acqui escence.

The case concerned interpretation of section-22(1) of the Comons

Regi stration Act 1965. Section 22(1) defined "town or village green" as
i ncl udi ng

" \005 land \005 on which the inhabitants of ‘any

locality have indulged in [lawful] sports and

pastines as of right for not |ess than 20 years."

It was observed that the inhabitants’ use of the land for sports and

pastimes did not constitute the use "as of right". The belief that they had the
right to do so was found to be | acking. The House held that they did not have
to have a personal belief in their right to use the /|l and. The court observed:
"the words "as of right’ inport the absence of

any of the three characteristics of compul sion

secrecy or licence\027 'nec vi, nec clam nec precario’

phr aseol ogy borrowed fromthe | aw of easenents."

Later in the case of Beresford, R (on the applicationof) v. Cty of
Sunder |l and [2003] 3 W.R 1306, [2004] 1 Al ER 160 sane test was referred

to.

Thus the test of nec vi, nec clam nec precario i.e., "not by force, nor
stealth, nor the license of the owner" has been an established notion in | aw
relating to the whole range of simlarly situated concepts such as easenent,
prescription, public dedication, limtation and adverse possessi on

I n Karnat aka Wakf Board (Supra), the | aw was stated, thus:

"In the eye of law, an owner woul d be deened to be

i n possession of a property so long as there is no

i ntrusi on. Non-use of the property by the owner

even for a long time won't affect his title. But the
position will be altered when another person takes
possession of the property and asserts a right over it.
Adver se possession is a hostile possession by clearly
asserting hostile title in denial of the title of true
owner. It is a well- settled principle that a party

cl ai m ng adverse possession nust prove that his
possession is 'nec vi, nec clam nec precario’, that is,
peaceful , open and continuous. The possessi on nust

be adequate in continuity, in publicity and in extent
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to show that their possession is adverse to the true
owner. It nust start with a wongful disposition of
the rightful owner and be actual, visible, exclusive,
hostil e and continued over the statutory period. (See
. S MKarimv. Bibi Sakinal AR 1964 SC 1254,

Par si nni v. Sukhi ( 1993 ) 4 SCC 375 and D N

Venkat arayappa v. State of Karnataka (1997) 7 SCC
567.) Physical fact of exclusive possession and the
ani nus possidendi to hold as owner in exclusion to
the actual owner are the nost inportant factors that
are to be accounted in cases of this nature. Plea of
adverse possession is not a pure question of |aw but
a bl ended one of fact and | aw. Therefore, a person
who cl ai ns adverse possessi on should show (a) on

what date he canme into possession, (b) what was the
nature of his possession, (c) whether the factum of
possessi on was known to the other party, (d) how

| ong hi,s possession has continued, and (e) his
possessi on was open and undi sturbed. A person

pl eadi ng ‘adver se possessi on has no equities in his
favour. Since he is tryingto defeat the rights of true
owner, it is for himto clearly plead and establish al
facts necessary to establish his adverse possession.”

2. Inquiry into the particulars of Adverse Possession

Inquiry into the starting point of adverse possession i.e. dates as to
when t he paper owner got di spossessed is an inportant aspect to be
considered. In the instant case the starting point of adverse possession and
O her facts such as the manner in which the possession operationalized,
nature of possession: whether open, continuous, uninterrupted or hostile
possessi on - have not been disclosed. An observation has been made in this
regard in SSM Karimyv. Mt. Bibi Sakina [ AIR 1964 SC 1254]:

"Adver se possession nust be adequate in

continuity, in publicity and extent and a plea is

required at the | east to show when possession

beconmes adverse so that the starting point of

[imtation against the party affected can be found.

There is no evidence here when possessi on becane

adverse, if it at all did, and a nmere suggestion-in

the relief clause that there was an uninterrupted

possession for "several 12 years" or that the

plaintiff had acquired "an absolute title" was not

enough to raise such a plea. Long possession is not

necessarily adverse possessi on and the prayer

clause is not a substitute for a plea."

Al so nention as to the real owner of the property nust be specifically
made in an adverse possession claim

I n Karnat aka Wakf Board (Supra), it is stated

"Plaintiff, filing a title suit should be very clear

about the origin of title over the property. He nust

specifically plead it. In P Periasanmi v. P

Peri at hanmbi ( 1995 ) 6 SCC 523 this Court rul ed

that - "Wenever the plea of adverse possession is

projected, inherent in the plea is that someone el se

was the owner of the property."” The pleas on title

and adverse possession are nmutually inconsistent

and the latter does not begin to operate until the

former is renounced. Dealing with Mhan Lal v.

M rza Abdul Gaffar ( 1996 ) 1 SCC 639 that is

simlar to the case in hand, this Court held:

"As regards the first plea, it is inconsistent with the

second plea. Having cone into possession under

the agreenent, he must disclaimhis right there

under and pl ead and prove assertion of his

i ndependent hostil e adverse possession to the
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know edge of the transferor or his successor in title
or interest and that the latter had acquiesced to his
illegal possession during the entire period of 12
years, i.e., up to conpleting the period his title by
prescription nec vi, nec clam nec precario. Since
the appellant’s claimis founded on Section 53-A it
goes wi thout saying that he admts by inplication
that he cane into possession of land | awfully under
the agreenment and continued to remain in

possession till date of the suit. Thereby the plea of
adverse possession is not available to the
appel l ant. ™"

3. New Paradigmto Limtation Act
The law in this behalf has undergone a change. In terms of Articles

142 and 144 of the Linitation Act, 1908, the burden of proof was on the
plaintiff to showwi thin 12 years fromthe date of institution of the suit that
he had title and possession of the |land, whereas in ternms of Articles 64 and
65 of the Limtation Act, 1963, the |egal position has underwent conplete
change insofar as the onus is concerned: once a party proves its title, the
onus of proof would be on the other party to prove clains of title by adverse
possession. The ingredients of adverse possession have succinctly been
stated by this Court in SSM Karimv. Mt. Bibi Sakina [AIR 1964 SC 1254]

in the follow ng terms:

"\ 005Adver se possession nust be adequate in

continuity, in publicity and extent and a plea is

required at the | east to show when possessi on

beconmes adverse so that the starting point of

[imtation agai nst the party affected can be
f ound\ 005"

[See also M Durai v. Madhu and O hers 2007 (2) SCALE 309]

The af orenentioned principle has beenreiterated by this Court in
Saroop Singh v. Banto and Qthers [(2005) 8 SCC 330] stating:
"29. In terns of Article 65 the starting point

of limtation does not conmence fromthe date

when the right of ownership arises to the plaintiff

but commences fromthe date the defendants

possessi on becones adverse. (See Vasanti ben

Prahl adji Nayak v. Sommath Milji bhai . Nayak)

30. Ani nus possidendi is one of the

i ngredi ents of adverse possession. Unless the

person possessing the land has a requisite aninus

the period for prescription does not comence. As

in the instant case, the appellant categorically

states that his possession is not adverse as that of

true owner, the logical corollary is that he did not

have the requisite aninus. (See Mbohd. Mhd. Ali v.

Jagadi sh Kalita, SCC para 21.)"

I n Mohammadbhai Kasanbhai Shei kh and Gthers v. Abdulla
Kasanmbhai Shei kh [(2004) 13 SCC 385], this Court held:
"\ 005But as has been held in Mahonedal | y

Tyebal |y v. Safiabai the heirs of Mhanmedans

(which the parties before us are) succeed to the
estate in specific shares as tenants-in-common and

a suit by an heir for his/her share was governed, as
regards i movabl e property, by Article 144 of the
Limtation Act, 1908. Article 144 of the Limtation

Act, 1908 has been materially re-enacted as Article
65 of the Limtation Act, 1963 and provi des that

the suit for possession of imovable property or

any interest therein based on title nmust be filed

within a period of 12 years fromthe date when the
possessi on of the defendant becomes adverse to
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the plaintiff. Therefore, unless the defendant raises
the defence of adverse possession to a claimfor a
share by an heir to ancestral property, he cannot

al so raise an issue relating to the limtation of the
plaintiffs claimO005"

The question has been considered at sonme length recently in T.
Anj anappa and Ot hers v. Sonalingappa and Anot her [(2006) 7 SCC 570],
wherein it was opined
"The Hi gh Court has erred in holding that
even if the defendants cl ai madverse possessi on,
they do not have to prove who is the true owner
and even if they had believed that the Governnent
was the true owner and not the plaintiffs, the sane
was i nconsequential. Cbviously, the requirenments
of proving adverse possession have not been
established. If the defendants are not sure who is
the true owner the question of their being in hostile
possessi on and the question of denying title of the
true owner do not arise. Above being the position
the Hi gh Court’s judgnent is clearly
unsust ai nabl e\ 005"

[ See al so Des Raj and Ors. v. Bhagat Ram (Dead) By LRs. and O's.,
2007 (3) SCALE 371; Govindammal v. R Perunal Chettiar & Os., JT 2006
(10) SC 121 : (2006) /11 SCC 600]

CONTENTI ONS OF PARTI ES

The deci sion of the Judicial Conmmittee in Debendra Lal Khan (supra),

wher eupon reliance has been placed by M. Krishnanoorthy, does not

mlitate against the aforenentioned propositions of |aw. The question which
arose for consideration therein was as to whether the plaintiff had acquired
right or title to the fisheries by adverse possession in the portion of river
Cossye. In the aforenmentioned situation, it was held that the Linitation Act
is indulgent to the Crown in one respect only, nanely, in requiring a nuch

| onger period of adverse possessionthan in the case of a subject; otherw se
there is no discrimnation between the Crown and the subject as regards the
requi sites of adverse possession.. The said decision is not of nuch assistance
in this case

In The Dal housie Institute Society (supra), this Court found as of fact

that the respondents were in open, continuous and uninterrupted possession

and enjoynent of site for over 60 years. |t was in that situation, the title of
the defendant, in that behal f, was accepted.

RI GHT TO PROPERTY AS HUMAN RI GHT
There is another aspect of the matter, which cannot be |ost sight of.
The right of property is now considered to be not only a constitutional or
statutory right but also a human right.
Decl aration of the Rights of Man and of the Ctizen, 1789 enunci ates
right to property under Article 17
"since the right to property is inviolable and
sacred, no-one may be deprived thereof, wunless
public necessity, legally ascertained, obviously
requires it and just and prior indemity has
been pai d".

Mor eover, Universal Declaration of Human Ri ghts, 1948 under
section 17(i) and 17(ii) also recognizes right to property :

"17 (i) Everyone has the right to own property
alone as well as in association with others.
(ii) No-one shall be arbitrarily deprived of his

property."

Human rights have been historically considered in the real mof
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i ndi vidual rights such as, right to health, right to livelihood, right to shelter
and enpl oyment etc. but now human rights are gaining a nultifaceted

di nension. Right to property is also considered very much a part of the new

di mensi on. Therefore, even claimof adverse possession has to be read in

that context. The activist approach of the English Courts is quite visible from
the judgement of Beaul ane Properties Ltd. v. Palmer [2005 (3) WR 554 :

2005 EWHC 817 (Ch.)] and JA Pye (Oxford) Ltd v. United Ki ngdom [2005]

ECHR 921 [2005] 49 ERG 90, [2005] ECHR 921], The court herein tried to

read the Human Ri ghts position in the context of adverse possession. But

what is commendable is that the dinensions of human rights has w dened so

much that now property dispute issues are also being raised within the

contours of human rights.

Wth the expanding jurisprudence of the European Court of Hunman

Ri ghts, the Court has taken an unkind view to the concept of adverse
possession in the recent judgment of J. A Pye (Oxford) Ltd v. the United
Ki ngdom [ 2005] ECHR 921, whi ch concerned the | oss of ownership of |and

by virtue of adverse possession

In the instant case the applicant conpany was the registered owner of

a plot of 23 hectares of agricultural |and. The owners of a property adjacent
to the land, M. and Ms. G aham ("the G ahans") occupied the |and under

a grazing agreenent. After a brief exchange of docunents in Decenber

1983 a chartered surveyor acting for the applicants wote to the G ahans
noting that the grazing agreement was about to expire and requiring themto
vacate the | and.

In essence, from Septenber 1984 onwards until 1999 the Grahans

continued to use the whole of the disputed Iand for farm ng w thout the

perm ssion of the applicants.

In 1997, M G aham noved the Local Land Regi stry agai nst the

applicant on the ground that he had obtained title by adverse possession. The
appl i cant conpani es responded to the notion and inportantly al so issued
further proceedi ngs seeking possession of the disputed |and.

The G ahans chal | enged the applicant conpanies’ clainms under the
Limtation Act 1980 ("the 1980 Act") which provides that a person cannot
bring an action to recover any |land after the expiration of 12 years of
adver se possession by another. They also relied on the Land Regi stration
Act 1925, which applied at the relevant time and which provided that, after
the expiry of the 12-year period, the registered proprietor was deened to
hold the land in trust for the squatter.

It is inmportant to quote here the judgnment pronounced in-favour of the

G ahans ([2000] Ch 676). The court held in favour of the G ahans but went

on to observe the irony in |aw of adverse possession. According to the court,
| aw whi ch provides to oust an owner on the basis of inaction of 12 years is
"“illogical and disproportionate". The effect of such | aw woul d "seem
draconian to the owner” and "a windfall for the squatter”. The fact that just
because "the owner had taken no step to evict a squatter for 12 years, the
owner should | ose 25 hectares of land to the squatter with no conpensation
what soever” woul d be di sproportionate

The applicant conpani es appeal ed and the Court of Appeal reversed

the Hi gh Court decision. The Grahans then appeal ed to the House of Lords,
which, allowed their appeal and restored the order of the H gh Court. InJ A
Pye (Oxford) Ltd & Os v Gaham & Anor [2002] 3 Al ER 865 House of

Lords observed that the Grahans had possession of the land in the ordinary
sense of the word, and therefore the applicant compani es had been

di spossessed of it within the neaning of the 1980 Act. There was no

i nconsi stency between a squatter being willing to pay the paper owner if
asked and his being in possession in the neantine. It will be pertinent to
note in this regard Lord Bi ngham (agreeing with Lord Browne- W1 ki nson)

in the course of his judgment:

"[ The Grahanms] sought rights to graze or cut grass on
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the land after the sumrer of 1984, and were quite
prepared to pay. Wien Pye failed to respond they did

what any other farmer in their position wuld have

done: they continued to farmthe |land. They were not

at fault. But the result of Pye’'s inaction was that they
enjoyed the full use of the |and wi thout paynent for

12 years. As if that were not gain enough, they are

then rewarded by obtaining title to this considerable
area of valuable land wi thout any obligation to
conpensate the former owner in any way at all. In the
case of unregistered land, and in the days before

regi stration became the norm such a result could no
doubt be justified as avoiding protracted uncertainty
where the title to land |ay. But where land is

registered it is difficult to see any justification for a
l egal rule which conpels such an apparently unjust

result, and even harder to see why the party gaining
title should not be required to pay some conpensation

at least to the party losing it. It is reassuring to learn
that the Land Regi stration Act 2002 has addressed the
risk that a registered owner may |ose his title through

i nadvertence. But the main provisions of that Act have
not yet been brought into effect, and even if they had

it woul d not assist Pye, whose title had been | ost

bef ore the passing /of the Act. Wile | amsatisfied that
the appeal nust be allowed for the reasons given by

ny noble and | earned friend, this is a conclusion

which | (like the judge [ Neuberger J]...) ’"arrive at with
no ent husi asm ."

Thereafter the applicants noved the European Comm ssion of Hunman

Rights (ECHR) alleging that the United Kingdom|aw on adverse
possessi on, by which they lost |and to a nei ghbour, operated in violation of
Article 1 of Protocol No. 1 to Convention for the Protection of Human
Ri ghts and Fundanental Freedons ("the Convention").

It was contended by the applicants that they had been deprived of their
| and by the operation of the donestic |aw on adverse possession which is in
contravention with Article 1 of Protocol No. 1 to Convention for the
Protection of Human Ri ghts and Fundanental Freedons ("the Convention"),
whi ch reads as under

"Every natural or legal person is entitled to the

peaceful enjoyment of his possessions. No one

shal | be deprived of his possessions except in the

public interest and subject to the conditions

provided for by |aw and by the general principles

of international |aw.

The precedi ng provisions shall not, however, in

any way inpair the right of a State to enforce such

laws as it deens necessary to control the use of

property in accordance with the general interest or

to secure the paynent of taxes or other

contributions or penalties."

The European Council of Human Rights inportantly |laid down three

pronged test to judge the interference of government with the right of
"peaceful enjoynent of property". Wile referring to Beyeler v. Italy [G],
no. 33202/96, '’ 108-14, ECHR 2000-1, it was held that the "interference"
shoul d conply with the principle of |awful ness pursue a legitimte aim
(public interest) by means reasonably proportionate to the ai msought to be
realized

In fine the court observed:

"The question neverthel ess renai ns whet her, even

having regard to the lack of care and inadvertence

on the part of the applicants and their advisers, the

deprivation of their title to the registered | and and
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the transfer of beneficial ownership to those in
unaut hori sed possession struck a fair balance with
any legitimate public interest served.

In these circunstances, the Court concludes that

the application of the provisions of the 1925 and
1980 Acts to deprive the applicant compani es of
their title to the registered | and i nposed on them
an individual and excessive burden and upset the
fair bal ance between the denands of the public

i nterest on the one hand and the applicants’ right to
the peaceful enjoynent of their possessions on the
ot her.

There has therefore been a violation of Article 1 of
Protocol No. 1."

The question of the application of Article 41 was referred for the
Grand Chanber Hearing of 'the ECHR This case sets the field of Adverse

Possession and its interface with the right to peaceful enjoynment in all its
conpl exity.

Therefore it will have tobe kept in mnd the Courts around the world

are taking an unkind view toward statutes of limitation overriding property
rights.

THE PRESENT CASE

It is to be borne in mnd that the respondent had al ready purchased 1

acre 21 guntas out of the 5 acres 25 guntas under a duly registered deed
dated 1.9.1933. Appellant bought the entire chunk of 5 acres 23 guntas
subsequent to the respondent’s transaction. The validity of such sale is not
the question in the instant case but the transaction relating to 1 acre 23
Guntas remai ns an inportant surrounding circunstance to assess the nature

of appellant’s possession. The question is whether it is a case of nistaken
possessi on i gnoramus of the previous sale or adverse possession having the
nental elenent in the requisite degree to dispossess. Al so rmuch depends on
the answer to the query regardi ng the starting point of adverse possession
when can the possession be considered to have become adverse? In the facts
and circunstances of this case, the possession of appellant was effected
through the sal e deeds, dated 11.04.1934 and 5.07.1936. Therefore, the

al | eged fact of adverse possession bears a pronounced backdrop of 1933 sale
deed passing 1 acre 21 Guntas to the respondent.

Are we to say that it is a sale with doubtful antecedents (1 acre 23

@unt as) sought to be perfected or conpleted through adverse possession?

But that aspect of the matter is not under consideration herein. As has

al ready been nentioned, adverse possession is a right which cones into play
not just because soneone |loses his right to reclaimthe property out of
continuous and willful neglect but also on account of possessor’s positive
intent to dispossess. Therefore it is inportant to take into account before
stripping sonebody of his lawful title, whether there is an adverse possessor
worthy and exhi biting nmore urgent and genuine desire to. di spossess and step
into the shoes of the paper-owner of the property. This test forns the basis
of decision in the instant case.

The argurment for a nore intrusive inquiry for adverse possession

nmust not be taken to be against the law of limtations. Limtation statutes as
statutes of repose have utility and conveni ence as their purpose.
Nevert hel ess, there has been change on this front as well which have been
noti ced by us heretobefore.

For the reasons aforementioned, there is no nerit in this appeal which
is dismssed accordingly with costs. Counsel’s fee assessed at Rs. 25,000/-.




