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ACT:

Di vision Bench-Difference between two judges referred to a
third Judge,--Third Judge how far free to cone to his own
concl usi on-Code of Crimnal Procedure, (Act 5 of 1898), s.
429.

Certificate of fitness-H gh Court when shoul d gr ant
certificate in Crimnal cases--Constitution of India Art.
134(1)(c).

HEADNOTE:

The appel | ants were convicted by the Sessions Judge under s.
302 with s. 34 of the Indian Penal Code. Two of them were
sentenced to death and two to inprisonnent for |ife. Thei r
appeal before the High Court was heard by a Division Bench
of two judges, one of whomwas for allowing it, the other
for dismssing it. The third Judge to whomit was refer-red
di smssed the appeal. The appellants applied for a certi-
ficate of fitness to appeal to the Suprenme Court. The
certificate was granted mainly on the ground that the | third
Judge who heard the appeal had omtted to discuss at length
the question of the genuineness of the first information
report.

In the Suprene Court objection was taken on behalf of the
State that the certificate of fitness granted by the High
Court was inconpetent in view of the previous decisions of
this Court in Haripada Dey v. State of West Bengal & Anr.
[1956] S.C R 639, Nar Singh & Anr. v. State of Utar
Pradesh, [1955] 1 S.C. R 238, Sunder Singh v. State of Utar
Pradesh, A l.R (1956) S.C. 411 and Khushalrai v. State
of Bonbay, [1958] 1 S.C. R 552. The appel | ants urged t hat
these cases be reconsidered. A plea for the reduction of
the death sentences was al so nade.
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HELD: (i) Section 429 of the Crinmnal Procedure Code
contenplates that it is for the third Judge to decide on
what points he shall hear argunents, if any, and that

postulates that he is conpletely free in resolving the
di fference as he thinks fit. It was sufficient for the
third Judge to have said on the question of the First
Informati on Report that he did not consider it necessary to
decide the point but if it was necessary he was in agreenent
with the Judge on the Division Bench who was for dism ssing
the appeal. There was therefore a proper decision by the
third Judge and the certificate could not be based on the
om ssion to discuss the doubts about the First Information
Report. [771 F-H

(ii) The Constitution does not contenplate acrimnna
Jurisdiction for this court except in these case covered by
clauses (a) and (b) of Art. 134 which provide for appeals as
of right. The High Court before it certifies the case nust
be satisfied that it involves sone substantial question of
law or principle. Only a case involving sonmething nore than
nere appreciation of evidence is contenplated by t he
Constitution of the grant of a certificate. Wat that nay be
will depend on the circunstances of the case but the High
Court should be slow to certify cases. The H gh Court should
not overlook that there is a further remedy by way of
speci al | eave which may be invoked in cases where
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the certificate is refused. The present certificate did not
conply with the ‘requirements of~ Art. 134(1) (c) is
expl ai ned above. [780 CF; 781 A]

Case | aw consi dered.

(iii)That whenever two Judges in appeal differ on  the
guestion of sentence, death sentence should not be " inposed
wi t hout conpel ling reasons cannot be raised to the pedesta
of a rule, for that wwuld Ieave the sentence to the
determ nati on of one Judge to the exclusion of the other
Each case nust be decided on its own facts and a sentence of
imprisonnment for |ife can only be substituted if the facts
justify that the extrene penalty of law should not be
i mposed. [781 E-F]

Kal awati and Another v. State of H nachal Pradesh,” [1953]
S.C R 546 and Pandurang, Tukia and Bhillia v. ~State  of
Hyderabad, [1955] 1 S.C.R 1083, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 179 of
1964.

Appeal fromthe judgnent and order dated August 21, 1963, of
the Allahabad High Court in Crinminal Appeals Nos. 2271 and
2272 of 1962.

Nur - ud-di n Ahnmad and J. P. CGoyal, for the appellants.

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

Hi dayatullah, J.-This is an appeal by certificate against
the judgnment of the Hi gh Court of Allahabad dated WMy 24,
1963 by which the conviction of and sentences passed on the
four appellants under S. 302 read with S. 34 of the Indian
Penal Code were confirned. O the appellants, Babu Singh
and Aram Si ngh have been sentenced to death and Gajram Singh
and Ram Singh to inprisonnent for life. The charge against
them was that they had nurdered one Babu Singh pradhan at
village Behjoi on OCctober 11, 1961. The pradhan was
attacked by the appellants with spears, gandasa and |Ilathi.
The spears were with Aram Singh and Ram Si ngh, the gandasa
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with Babu Singh and the lathi with Gajram Singh. The notive
for the attack was said to be sone fornmer quarrels between
Babu Singh pradhan and father of Babu Singh, the appell ant
and the action of the pradhan after his election in
supporting on behalf of the Gaon Samaj proceedings for
encroachment started against the fathers of the appellants
sentenced to death.
On the day of occurrence Babu Singh pradhan had gone on
cycle to Behjoi to negotiate for the purchase of a Persian
wheel . He had his cycle repaired by one Anrik Singh who was
examined as a court witness. He was returning to his own
village Alpur situated to the North-East of Behjoi at a
di stance of four mles
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when he was way-laid, felled fromthe cycle and fatally
attacked by the appellants. The report of the incident was
made by his brother Sangram Singh at Behjoi Police Station
at 8.30 P.m SangramSingh clainmed to have acconpanied his
brother to Behjoi and to be in his conpany at the tinme of
the assault. He was the principal eye-witness in the case.
He gave the time of the assault tas 6 P.m The First
Information Report also mentioned the name-, of Man Sukh
(P.W 9), Ved Ram (P-W 4) and Jia Lal (P.W 1 1) as eye-
Wi t nesses. In the Report one Unrao was al so named but he
was not exanmined as it was alleged that he had been won over
by the defence.
The prosecution examned 16 witnessesin support of the
case. Two w tnesses were exam ned by the court and 4
wi tnesses were examined for the defence. The Sessions
Judge, Moradabad accepted the evidence of enmty and al so of
the eye-witnesses and convicting the appellants ‘under s.
302/ 34, Indian Penal Code sentenced them as above. Aram
Singh who had struck Babu Singh pradhan on the head and
transfixed it wth his spear fromtenple to tenple and
caused other injuries on vital organs was sentenced to death
as also Babu Singh who had al nost ‘decapitated Babu 'Singh
pradhan with gandasa. 'Me other 'two appellants were given
the | esser puni shnment because they had played a m nor  part.
Al'l accused appeal ed to the High Court.
The appeal was heard in the Hi gh Court by D.-S. Mthur and
Gyanendra Kumar, JJ. and Mathur, J. was for dismissing the
appeal while Gyanendra Kumar, J. was for allowing it. The
points of difference were (a) whether the First Information
Report was nade on Cctober 11, 1961 at 8.30 P.m _~or _much
later, (b) whether the offence took place at 6 P.m orlater
when there was no light to identify the assailants and (c)
whet her the eye-wi tnesses were at all present at the scene
and/or were reliable. Mthur J. concurred wth all the
conclusions of the Sessions Judge; Gyanendra . Kumar, J.
differed because he disbelieved that Sangram Singh had
acconpani ed his brother. H's reasons were that he-need not
have acconpani ed the pradhan and the shop-keeper with whom
the brothers were said to have dealt for the purchase of the
Per si an wheel was not exam ned and Anri k Singh who repaired
the cycle of the pradhan did not nention Sangram Si ngh. He
observed that if Sangramwas present at the scene he too
would have been slain and the statenent that he was
pedalling 14 or 15 paces behind the pradhan was not
bel i evabl e because «cyclists generally ride abreast. He
poi nted out that as only one cycle was found at the spot and
not the other Sangram Singh had not
774
gone there on cycle. He deduced this fromthe fact that
Sangram Singh adnitted to have gone on foot to Behjoi to
make his report and he rejected his explanation that he did
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so because the cycle had no |ight observing that Sangram
Singh could have borrowed an electric torch or sone other
light. He disbelieved Ved Ram because he had earlier spoken
of lathi blows and no injuries caused by a lathi were
detected at the postnortem exam nation. One of the accused
(Ramu Singh) had passed a decree against Ved Ram as a
Sar panch and this was accepted to be the probable notive for
his false testinmony. Man Sukh was not believed because he
was a previous "history sheeter". Jia Lal, who had stated
t hat the occurrence took place at 7 P.m, and was
consequently declared hostile by the prosecution, was
believed by the |earned Judge who canme to the concl usion
that no light was available at that hour for proper
i dentification. The | earned Judge was al so convinced that
there was a delay in the dispatch of the copy of the First
Informati on Report, special report and the case diary, and
he was of the opinion that the First Information did not
acconpany t he requisition for postnortem exam nation sent to
the doctor. He was finally of the view that as no
i ndependent eyewit ness was exam ned the benefit of the doubt
nmust be given to the accused.
The two judgnents were then |laid before Takru, J. who agreed
with Mathur, J. in accepting the prosecution case. As a
result of his decision the appeals were dismssed. On the
application for certificate of fitness the two |earned
Judges, who had originally heard the appeal, again differed
Mat hur, J. was in favour of refusing the certificate while
Gyanendra Kumar, J. was for granting it. The latter stated
that the main point of difference earlier was over the
authenticity of the First Information Report, its time and
date and Takru, J. had nerely stated at the end of his order
that if it was necessary for himto decide the point he
woul d have agreed with Mathur, J. and would have accepted
the First Information Report as genuine. Gyanendra Kumar
J. felt considerably aggrieved, as it appears from his
order, that this matter which was fully argued before Takru
J. was not discussed by himin detail. The papers were laid
bef ore Broonme, J. who agreed with Gyanendra Kumar, 'J. on the
point that Takru J. had not gone into the question of the
authenticity of the First Information Report and the
genui neness of the various docunents which were filed by the
prosecution in support of it. He was for granting a
certificate.
When this appeal cane on for hearing before a Divisiona
Bench the State raised the contention that-the ~certificate
granted by
775
the Hi gh Court was inconpetent in view of the settled  view
of this Court in Haripada Dey v. The State of Wst ~Benga
and Anr. (1) Nar Singh and Anr. v. The State of Utar Pradesh
(2 ) and Sunder Singh v. State of Uttar Pradesh(,",). The
appel | ants then objected that the point involved was one of
interpretation of Art. 134(1) (c) of the Constitution and it
could only have been decided by a Bench of five Judges —and
the decisions above-nentioned being of Divisional Benches
were wthout jurisdiction. The case was accordingly laid
before us for disposal. Before us the sane objection to the
conpetency of the appeal was raised and it was contended on
the other side that the decisions of this Court limting the
powers of the H gh Court to grant certificate in crimna
cases under Art. 134 (1) (c) were not correct and it is
these points which require decision fromus
There seens to be sonme m sapprehensi on about the manner in
which the third Judge is required by lawto proceed when
there is a difference of opinion between two | earned Judges
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in the Hgh Court in the decision of an appeal. The
provisions of S. 429 Crimnal Procedure Code perhaps escaped
notice in the High Court. This section provides :
"429. Procedure where Judges of Court of
Appeal are equal ly divided.
VWhen the Judges conposing the Court of Appea
are equally divided in opinion, the case, with
their opinions thereon, shall be laid before
another Judge of the sane Court, and such
Judge, after such hearing (if any) as he
thinks fit, shall deliver his opinion, and the
judgrment or order shall foll ow such opinion."
The section contenplates that it is for third Judge to
decide on what points he shall hear argunents, if any, and
that postulates that heis conpletely free in resolving the

difference as he thinksfit. In our judgnent, it was
sufficient for Takru J to have said on the question of the
First JInformation Report that he did not consider’ it
necessary to decide the point but if it was necessary he was
in agreement with all that Mthur J had said. There was,

therefore, a proper decision by Takru J and the certificate
could not be based upon the om ssion to discuss the First
Informati on Report and the doubts about it.
It was contended by the State that the certificate attenpted
to reopen questions of fact which nust be held to be decided
finally
(1) [1956] S.C.R 639.
(2) [1955] 1 S.C R 238.
(3) AI.R [1956] S.C. 411.
p. 165- 3
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by the High Court in concurrence with the Sessions Judge and
such a certificate was i nconpetent in viewof the decisions
of this Court earlier nentioned. Reference was also made to
Khushalrao v. State of Bonbay(l). The appellants in reply
contended that the interpretation put upon Art. 134 (1) (c)
in the earlier cases of this Court was too narrow and
required to be reconsi dered.
Article 134 provides for appeals to the Suprene Court in
crimnal matters. Cause (1) of this Article, which alone
is material reads
"134. Appellate jurisdictionof Suprene Court
inregard to crimnal matters.
(1) An appeal shall lie to the Suprenme Court
fromany judgnent, final order or sentence in
a crimnal proceeding of a Hgh Court in the
territory of India if the H gh Court-
(a)has on appeal reversed an order of
acquittal of an accused person and sentenced
himto death; or
(b)has wthdrawn for trial before “itself
any case fromany court subordinate to its
authority and has in such trial convicted the
accused person and sentenced himto death; or
(c)certifies that the case is a fit one for
appeal to the Suprene Court:
Provided that an appeal under sub-clause (c)
shall lie subject to such provisions as may be
made in that behalf wunder <clause (1) of
article 145 and to such conditions as the High
Court may establish or require.
(2)
The first two sub-clauses deal with special situations and
provide for an appeal as of right and they need not be
considered. The third sub-clause permts an appeal in cases
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which the High Court certifies as fit for appeal. The sub-
clause does not state the conditions necessary for such
certification. No rules under Art. 145 regul ating generally
the practice and procedure of this Court for the grant of
certificate by the H gh Court have been franmed. The power
which is granted is no doubt discretionary but in view of
the word "certifies" it is clear that such power nust be
exercised with great circunspection and only in a case which
isreally fit for appeal. It is inpossible by a fornula to
indicate the precise limts
(1) [21958] S.C.R 552.
777
of such discretion, but the question has arisen on a nunber
of occasions in this Court and sone of the |eading views may
be consi dered.
In Haripada Dey v. The State of Wst Bengal and Anr. (1), the
appel | ant was convicted under s:. 411, Indian Penal Code and
sent enced to two years’ ri.gorous i mpri sonnment for
di shonestly receiving and retaining a notor car which he had
reason to believe was stolen. H s appeal was dism ssed by
J.P. Mtter and Sisir Kumar Sen, JJ. He applied for a
certificate and according tothe practice of the Calcutta
H gh Court the petition was placed not before the Judges who
heard the appeal but before another Bench consisting of the
Chief Justice and Lahiri J. The Chief Justice passed an
el aborate order in the course of which he observed

“In my view a certificate of fitness ought to

issue in this case,” although ‘the question

i nvol ved is one of fact.

In ny viewit is inpossible not to feel in
this case that there has not been-as full and
fair a trial as ought to-have been hel d. In

the circunmstances, it appears to ne that the
petitioner is entitled to have his case
further considered and since such further
consi deration can only be given by the Suprene
Court, | would grant the certificate
prayed for."
As the chief Justice hinmself said the question involved-was
one of fact, this Court did not approve of the certificate
and held that it was no certificate at-all. It was pointed
out that a certificate granted in Crimnal Appeal No. 146 of
1956 (Om Prakash v. State of U P.) was not accepted when no
reasons were given and that the certificate in Haripada
Dey’'s(1l) case was also bad because the reasons were not
sound. Bhagwati J, speaking on behal f of I'mam and - Govi nda
Menon JJ and hinsel f, said:
"What ever may have been the m sgivings of  the
| earned Chief Justice in the matter of a /ful
and fair trial not having been held we are of
the opinion that he had no jurisdiction to
grant a certificate under article 134(1)(c) in
a case where admittedly in his opinion the
guestion involved was one of fact-where in
spite of a full and fair trial not having been
vouchsafed to the appellant, the question was
nerely one of a further
(1) [1956] S.C.R 639.
778

consi deration of the case of the appellant on
facts. The nere disability of the H gh Court
to renedy this circunstance and vouchsafe a
full and fair trial could not be any
justification for granting a certificate under
article 134 (1) (c) and converting this Court
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into a Court of Appeal on facts. No High
Court has the jurisdiction to pass on nere
qguestions of fact for further consideration by
this Court under the relevant articles of the
Constitution."
The observations, if we my say so wth
respect, are too absolute to be a safe guide
in the infinite variety of cases that cone
before the courts. There are cases and cases.
It can only safely be said that wunder Art.
134(1)(c) this Court has not been made an
ordinary Court of Crimnal Appeal and the High
Courts should not by their certificates
attenpt to create a jurisdiction which was not
i ntended. ~ The H gh Courts should, therefore,
exercise their discretion sparingly and with
care. The certificate should not be granted
to  afford another hearing on facts unless
thereis sonme error of a fundanmental character
such as occurred in Nar Singh s(1) case.
I'n Nar Singh's case(l) 24 persons were tried
under ss. 302/ 149, 307/149 and 148. I ndi an
Penal Code and eight were convicted by the
Court of Session. On appeal to the Hi gh Court
five/, nmore were acquitted and that Ileft Nar
Si ngh, / Roshan Singh and one Nanhu Singh
Their convictions were upheld by the High
Court ‘and their sentences were naintained.
VWhat had happened- i n the case of Nanhu Singh
may now be stated fromthe judgment of this
Court
"By a curious msreading of the evidence this
Nanhu Singh was mxed up with Bechan ' Singh
What the H gh Court really nmeant to do was to
convi ct Bechan Singh and acquit Nanhu Singh.
Instead of that they acquitted Bechan Singh
and convicted Nanhu Singh. As soon’ as the
| earned High Court  Judges realised their
nm stake they comunicated wth the State
CGovernment and an order was thereupon passed
by that Government remitting the sentence
m st akenly passed on Nanhu and directing that
he be rel eased."

Al the accused applied for a certificate and in view of

what had happened and as the conviction of Nanhu Singh on a

mur der

(1) [21965] S.C. R 238.
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charge was still subsisting a comopn certificate was granted

to all of them The H gh Court thought that the word "case"

in Art. 134(1) (c) neant the case as a whole. Nanhu Singh

did not appeal and the appeal was filed by Nar Singh and

Roshan Singh on the common certificate. This Court pointed

out that the H gh Court was wwong in thinking that the word

"case" in the sub-clause neant a case as a whole and the
certificate in relation to accused other than Nanhu Singh
was bad. The certificate to Nanhu Singh was said to be

proper. The Divisional Bench then considered the case under
Art. 136(1) for special |eave but found it unfit.

In Sunder Singh v. The State of U P. (1) it was laid down
that wunless a substantial question of law or principle was
i nvol ved the case nust not be certified as fit even though
the question of fact may be difficult. Khushal Rao’s(2)
case again furnishes an exanple of an ext raordi nary
situation. The H gh Court had based a conviction for murder
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on dying declarations which it considered to be true but
which required to be corroborated before they could be acted
upon in view of the observations of this Court in Ramath
Madho Prasad v. State of Madhya Pradesh(B)-" it is the
settled law that it is not safe to convict an accused person
nmerely on the evidence furnished by a dying declaration
wi t hout further corroboration". The Court f ound
corroboration in the fact that Khushal rao was abscondi ng for
along time and was arrested froma roomwhich had only one
exit and that was |ocked on the outside. Wen the accused
applied for certificate it was pointed out that there was
some evidence which was not brought to the notice of the
Hi gh Court establishing that the accused was evading arrest
i n another case and the circunstance that he was hiding then
becane dubi ous. The Hi gh Court felt constrained to give the
certificate because under the ruling of this Court the
convi ction was assailable. This Court pointed out that the
certificate was bad because it was not granted by the Hi gh
Court ‘on any "difficult question of |aw or procedure which
it thought required to be settled by this Court but on a
guestion ~which is essentially one of fact, nanely, whether
there was sufficient evidence of the guilt of the accused"
The certificate was perhaps of the type represented by the
certificate to Nanhu Singh which was " held proper. The
matter was then considered in an el aborate judgnment fromthe
poi nt of view

(1) A 1. R [1956] S.C. 411.

(2) [1958] sS.C. R 552.

(3)A. 1. R [1953] S.C 420.
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of Art. 136(1) and the view about dying decl aration
contained in the earlier case was nodi fied. The  ‘evi dence

was exam ned afresh and the judgnment of the H gh Court was
af firmed.

These cases illustrate different angles of the problem
There is no doubt whatever that sub-clause (c) does not
confer an unlimted jurisdiction'on the H gh Courts. The

power gives a discretion but discretion nust always be
exerci sed on sone judicial principles. A simlar clause in
Art. 133, which allows appeals in civil cases, has been
consistently interpreted as including only those cases which
i nvol ve a question of general public inmportance. That test
need not necessarily be applied to a crimnal case but it is
clear that nmere questions of fact should not be referred for
decision. The Constitution does not contenplatea crinmina

jurisdiction for this Court except in those two cases
covered by cls. (a) and (b) which provide for appeals as of
right. The High Court before it certifies the case nust be
satisfied that it involves sone substantial question of/  |aw
or principle. In a crimnal appeal the H gh Court can
consider the case on law and fact and if the High Court
entertains doubt about the guilt of the accused or the
sufficiency of the evidence it can always give the benefit
to the accused there and then. It is not necessary that the
High Court should first convict himand then grant him a
certificate so that this Court, if it thought fit, reverse

the decision. It is thus obvious that only a case involving
something nore than mnere appreciation of evidence is
contemplated by the Constitution for the grant of a
certificate. VWat that may be wll depend on the

circunst ances of the case but the H gh Court should be slow
to certify cases. The H gh Court should not overlook that
there is a further renedy by way of special |eave which my
be i nvoked in cases where the certificate is refused.

In this case the two | earned Judges who first heard the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

appeal differed on appreciation of evidence. The Crimnal
Procedure Code contenplates the resolution of such a
di fference by the opinion of a third Judge. W have already
drawmn attention to the provisions of s. 429, Crinmina
Procedure Code relating to the hearing by the third Judge.
It would appear to us that after the decision of the third
Judge accepting the evidence against the appellants no
guestion of fact survived. The |earned Judge who heard the
appeal on difference was also within his right in stating
that the doubts which Gyanendra Kumar J. felt about the
genui neness of the First Information Report etc. did not
affect himand that he was in agreenent wi th what Mathur J.
had said on that part
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of the case. In our opinion, the certificate did not conply
with the requirenents of Art. 134 (1) (c) as explained by us
her e. We have considered this case fromthe point of view
of Art. 136(1) but we do not find it fit for the grant of
speci al l'eave. The evidence in the case was rightly

apprai sed by Mat hur J. and the doubts which Gyanendra Kunar
J. entertained were not justified. "W do not, therefore,
grant special |eave.

It was contended that as long time has passed the sentence
of death shoul d be substituted by inprisonnment for life and
reliance was placed upon Kal awati and Another v. The State
of Hi machal Pradesh(1l) where such action was taken. |In our
judgrment, each case nust be decided onits own facts and a
sentence of inprisonment for life can-only be substituted if
the facts Justify that the extreme penalty of the | aw should
not be inposed. W do not consider this to be such a case.
It was next contended on the-authority of Pandurang, Tukia
and Bhillia v. The State Hyderabad (2) that as the two
| ear ned Judges have differed, the extreme penalty of the | aw
should not be inposed. |In the cited case the Judges had
differed on the question of sentenceitself and the third
Judge before whomthe matter was placed was in favour of the
death penalty. Bose J, in ‘reducing the sentence to
imprisonnment for life, observed : "But when ‘appellate
Judges, who agree on the question of guilt differ on that of
sentence, it is usual not to inpose the death penalty unless
there are conpelling reasons". This cannot be raised to the
pedestal of a rule for that would | eave the sentence to the
determ nation of one Judge to the exclusion of the ~other
In the present case both the Judges appear to have been in
favour of the death sentence because although Gyanendra
Kumar J. was in favour of acquittal he did not object to the
confirmati on of the death sentence when Takru J. ‘had given
his opinion. The offence here was brutal and normally. the
death penalty should follow W, therefore, decline to
reduce the sentence passed. The appeal fails and is
di sm ssed

Appeal dism ssed

(1) [21953] S.C.R b546.

(2) [1955] 1 S.C R 1083.
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