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The question to be determined in this appeal has boiled
down to a very narrow conpass-whet her-the "clay" inmported by
the respondents for manufacturing ceramic tiles (can be
brought within the anbit of theitemdescribed as "earth of
any other kind ", in Entry No.47 of class |V of Schedule |
of the Maharashtra Miunicipalities (Cctroi) Rules, 1968. (for
short the Rul es. Respondents  contended that ‘the clay
inmported by themwthin the said category which contention
was found favour with the high Court of Bonbay in the wit
petition filed by the respondent.The said decision is now
bei ng chal |l enged in this appeal

The question came up through the facts of this case
whi ch are sumarized as foll ows;

Respondents are manufacturing ceramist tiles intheir
factory situated wthin the limts of ‘Thane Minicipa
Corporation (Maharashtra State) . The main ingredient used
for the said product is clay which respondent used get down
from Raj asthan and Andhra Pradesh. Under Section 105 of the

Mahar ashtra Muni ci pal ti es Act , 1965, t he nuni ci pa
corporation is enpowered to |levy octroi duty on'the goods
brought into the territorial linmts of the nunicipa
corporation at a rate not exceeding the maximm ‘limt

prescribed by the Rules.Goods are classified in Schedule
of the Rules for fixing different rates of octroi duty. In
this case, we are only concerned with the classified in
Entries 45 and 47 of the Schedul e.

Entry No.45 thereof consists of coal tar,asphait,
bi tumen, flooring stone, nangenese, enery stone or powder,
chal k powder, stone chips, stone powder, Agra stone, stone
for building clinker and coal ash. In respect of those goods
Thane Municipal Corpration decided to levy the nmaxm um
octroi duty of 4% on the value prescribed by the Rules.
Entry 47 consists of yellow earth and earth of any other
ki nd, sand, netal, rubble, murumand gravel, for which the
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Corporation is enpowered to levy a nmaxi mumof Rs. 2/- per
netric tonne. However, as for those goods. Thane Mini ci pa
Corporatiopn has resolved to levy octroi duty only at the
rate of Re.1l/- per nmetric tonne.

Respondents pleaded that the clay inmported by them
shall be counted as "earth of any other kind". But the
Muni ci pal Corporation insisted that the respondents shoul d
pay higher octroi duty as the clay is "stone power"
mentioned in Entry No.45.

Respondents filed the wit petition in the H gh Court
contendi ng that the sand of rmunicipal corporation is
erroneous and hence they may be inhibited fromcollecting
octroi duty at the higher rats. The H gh Court found in the
i mpugned judgnent that this clay would fall within Entry
No. 47 and as such respondents are liable to pay octroi duty
only at the lesser rate of Re.1l/- per metric tonne. On the
strength of the said finding the H gh Court directed the
Corporation to refund the excess ambunt collected fromthe
respondent's on and after the date of wit petition

Learned counsel for the appellant Corporation assailed
the conclusion of the Hgh Court contending that the
expression "clay" as understood in comopn parlance is
contradistinct the neaning attached to the word "earth".
Counsel also contended that the raw material used by the
respondents being /'a special guilty of chins clay, the sane
could only have been «classified as "stone power" nentioned
in entry 45 of the Schedule. Alternatively, it was contended
that H gh Court should not have ordered refund if the anmount
al ready col | ect ed.

In support of the first contention a reference was made
to the observation containedin the decision of a Division
Bench of the Calcutta High Court in state and ors. (AR 1969
Cal cutta High Court in state of west Bengal & ors.vs.
Jagdanba Prasad Singh and ors. (AR 1*969 Cal cutta 281) that
"ordinary earth is not ordinary clay and cannot be called a
mnor mneral and the word <clay is not identical wth
"earth". Counsel brought to our notice that the aforesaid
observati on was approved by the full Bench of the Punjab and
Haryana High Court in Ms. Armar Singh Mddi Lal vs. State of
Haryana and ors. (AIR 1972 Punjab & Haryana 356.) After
goi ng through the relevant passage in the decisions cited
bef ore us, we do not think that any such passing observation
woul d be of hel p to decides this dispute. That apart, the
Calcutta High Court was not inclined to extricate clay from
earth for all purposes by pointing out in the decision that
there are sone kind of earth which may be clay. The full in
Amar Singhs case (supra) has in fact skipped that issue by
observing that the said aspect does not have even a renote
connection with the question involved in the case before
t hem

Amount the goods catalogued in Entry No.45 of the
Schedule only one item need be considered in this context
and that is "stone power" because no other itemnentioned in
the said entry in the said entry has even a senbl ance with
the clay involved in this case. Nor did the appellant nake
any attenpt to; show that is clay anything other than power.

We nust point out in this context that the burden is on
appel lant to show that «clay inported by the respondents is
stone power when they entry . But no material, whatsoever,
has been produced in proof of their stand.

The neaning or definition provided in st andard
dictionaries to word " clay" would not help the appellant
who nmade an endeavor to trace out sone support from such
[ exicons. In the websters Dictionary "clay" is shown "a"
natural earthy material ...used chiefly for making bricks:
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used in earth or nud". In the Concise Oxford Dictionary
"clay" is given the neaning as "stiff tenacious earth." In
Chanber s (Twentieth Century )Dictionary it is defined as
"earth in fine particles."

Therefore, we find no nmerit in the contention of the
appel I ant  Cor poration that the clay inported by the
respondents nmust be kept outside the anpbunt of Entry 47 of
Schedul e | of the Rules.

The alternative contention regarding refund of the
amount (as ordered by Hi gh Court ) was advanced before us
on the premiss that it would badly erode the financia
position of the Corporation-at any rate, the appellant nmay
be denied of the higher duty only from the date when the
controversy is set at rest. and all that is done or
collection till then need not be reinbursed.

We may point out that when respondents maved for an
interimorder before the H gh Court of Bonbay for stay of
col l ection of octroi duty at the higher rate the follow ng
order was passed onthe application on 13th March 1992.

"Heard~ counsel . Interim relief
ref used. The paynent of Octroi duty
be stayed. In case petitioner

succeeds t he respondent s wil |

refund the excess duty."”

Parties are bound by the said order it is too late in
the day for the appellant to nmake a plea on the strength of
financial burden etc. Refund has rightly been ordered by the
H gh Court and it calls for no intervention by us.

We di smsed this appeal without any order as to costs.




