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1. Cvil Appeal’ Nos.6462-6464 of 2001 have been preferred by State of

Guj arat against the judgnent and order dated 17.8.2001 of a Division Bench
of the Hi gh Court, whereby Section 3A (1) and (2) of Bonbay Motor

Vehi cl es Tax Act, 1958 and al so Rul e 5 of Bombay Mdtor Vehicles Tax

Rul es, 1959 nmde vide notification dated 6.2.2001 were struck down and a

wit of mandanus was issued to the State authorities not to recover any tax
in pursuance thereto fromthe vehicles of the respondents herein (wit
petitioners in the H gh Court) which were kept but were not being used. A
further direction was issued to the respondent State to grant refund of the tax
al ready recovered fromthe respondents within three nmonths fromthe date of
recei pt of copy of the judgment after exam ning their case regardi ng non-use
of the vehicles. After the decision of the H gh Court, the Bonbay Mot or
Vehi cl es Tax Act was amended by Gujarat Act No.9 of 2002 in order to

val idate the inposition and collection of tax on desi gnated omi buses, which
was published in the Gazette on 31.3.2002. Wit Petition Nos.249 and 252

of 2002 have been filed in this Court chall enging the amendnents nade by

the aforesaid anmendi ng Act.

2. It will be convenient to reproduce relevant provisions of the statute
whi ch was subject matter of challenge before the CGujarat Hi gh Court. The
Bonbay Mdtor Vehicles Tax Act, 1958 (hereinafter referred to as "the Act")
was nmade applicable to the State of CGujarat by the Gujarat Adoption of

Laws (State and Concurrent Subjects) O der, 1960. The Act was anended
several times and lastly on 6.2.2001 by Gujarat Act No.2 of 2001. Section 2
of this Act gives the definitions and Sub-section (1) defines "certificate of
taxation" and it neans a certificate, issued under Section 5, indicating
therein the rate at which the tax is leviable, and the periods for which the tax
has been pai d, Sub-section (5) defines "registered owner" and it neans the
person in whose nane a notor vehicle is registered under the Mtor

Vehi cl es Act, 1939 (or, as the case may be, the Mdtor Vehicles Act, 1988)

and Sub-section (7) defines "Taxation Authority" or "Authority" and it

means such officer or authority as the State Governnment may by notification
inthe Oficial Gazette, appoint to be the Taxation Authority for the whole
State or for any area or areas for the purposes of the Act, and the State
Covernment may appoint nore than one officer or authority as Taxation
Authority for the whole State or for any area. The controversy here rel ates
to Sections 3 and 3A of the Act and the relevant part thereof are being

repr oduced bel ow :

Section 3 (1) Subj ect to the other provisions of this Act, on
and fromthe 1st day of April, 1958, there shall be |evied and

collected on all notor vehicles used or kept for use in the State,
a tax at the rates fixed by the State Governnent, by notification
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inthe Ofice Gazette, [but not exceeding the maxi mumrates
specified in the [First, Second, Third, Fourth, Fifth, Sixth and
Sevent h Schedul es]

Provi ded \ 005\ 005\ 005\ 005\ 005.. [Onitted as not rel evant]
Provi ded further \005\005\005\005. [Oritted as not rel evant]

(2) Except, during any period for which the Taxation

Aut hority has, in the prescribed nmanner, certified that a notor
vehicle was not used or kept for use in the State, the registered
owner, or any person having possession or control, of a notor
vehicle of which the certificate of registration is current, shall
for the purposes of this Act, be deenmed to use or keep such
vehicle for use in the State

(3) No tax shall be l'eviable under sub-section (1) on notor
vehi cl es on which taxis |eviable under sub-section (1) of
section 3A

Section 3A (1) On and fromthe 1st day of April, 1991, there
shall be levied and col lectedon all ommibuses which are used or
kept for use in the State exclusively as contract carriages
(hereinafter in this section and sub-section (1A) of Section 4
referred to as "the designated omi buses”) a tax at the rates
specified in the table bel ow : -

TABLE
Description of Designated omibuses Annual rate of tax
1.(a) Odinary designated omi buses (Rs.2,700) per passenger pernitted
permtted to be carried not nore to be carried.
than twenty passengers.
(b) Odinary designated omi buses (Rs. 4,050) per passenger pernitted
permtted to be carried nore to be carried.
than twenty passengers.
2.(a) Luxury or tourist designated (Rs. 4, 050) per passenger pernitted
omi buses permtted to be to be carried
carried not nore than twenty
passengers.
(b) Luxury or tourist designated (Rs. 6,000) per passenger pernitted

omi buses permtted to be to be carried
carried nore than twenty
passengers.

Provided that in the case of the designated omi buses
used solely for the purpose of transporting students' of
educational institutions in the State in connection w th-any of
the activities of such educational institutions a tax shall be
| evied and col |l ected under sub-section (1) of section 3, and not
under this sub-section

(2) (a) The tax |eviable under sub-section (1) shall be paid in
advance by every registered owner or any person having
possession or control of the designated omi buses either
annual ly at the annual rate specified in the Table appearing in
sub-section (1) or in nonthly instalnments of one-twelfth of the
annual rate.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

13

(b) The annual paynent of tax or the paynent of nonthly
i nstal rent of tax shall be nade within such period and in such
manner as nay be prescri bed.

(3) \ 005\ 005\ 005\ 005\ 005\ 005.. [Onitted as not rel evant]
(4) \ 005\ 005\ 005\ 005\ 005\ 005.. [Onitted as not rel evant]
(5) (a) Were the regi stered owner or any person having

possessi on or control of a designated ommi bus who has paid tax
under this section proves to the satisfaction of the Taxation
Authority that the designated omibus in respect of which the

tax has been paid has not been used or kept for use for a
continuos period of not |ess than one nonth, he shall be entitled
to the refund of an anpbunt equal to one-twelfth of the annua

rate of tax paid in respect of such omibus for each conplete
nmont h of the period for which the tax has been paid so however
that, except as otherwi se provided in clause (b) the total anopunt
of a refund in a year shall not exceed \026

(i) si-x _hundred seventyfive rupees per passenger pernitted
to be carried, in the case of ‘an ordi nary desi gnated

omi bus permitted to be carried not nmore than twenty
passengers.

(ii) one thousand twel ve rupees per passenger permtted to be
carried, in the case of an ordinary designated omi bus
pernmitted to be carried nore than twenty passengers.

(i) one thousand one hundred twenty-five rupees per
passenger pernitted to be carried, in the case of a |uxury
or tourist designated ommibus permtted to be carried not
nore than twenty passengers.

(iv) one thousand five hundred rupees per passenger
permtted to be carried, in the case of a luxury or tourist
desi gnat ed omi bus permtted to be carried nore than
twenty passengers.

Provi ded that for the purpose of determning the anpunt

of refund under this clause, only such of the period in which a
desi gnat ed ommi bus has not been used or kept for use shall be
taken into account as conprises of conplete nonths.

(b) Where a registered owner or a person having possession

or control of a designated ommi bus, who has paid tax under this
section proves to the satisfaction of the State CGovernnent or
such officer not below the rank of the Director of Transport,
Gujarat State, as may, by notification in the Oficial Gazette, be
authorised in this behalf by the State Governnent that the

desi gnat ed omi bus in respect of which tax has been paid, has

not been used or kept for use for a continuous period of not |ess
than one month but exceeding three months in a year, he shal

be entitled to the refund of an ampbunt equal to one-twelfth of
the annual rate of the tax paid in respect of such omibus for
each conplete nonth of the period of which the tax has been
paid :

Provided that for the purpose of determ ning the anpunt
of refund under this clause only such of the period in which a
desi gnat ed omi bus has not been used or kept for use shall be
taken into account as conprises of conplete nonths.

(6) \ 005\ 005\ 005\ 005\ 005\ 005 [Oritted as not rel evant]
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Section 4(1) provides that the tax |eviable under Section 3 in respect
of a motor vehicle specified in the First Schedul e shall be paid in advance by
every regi stered owner, or any person having possession or control, of such
not or vehicles to which sub-section (1AA) does not apply.

3 The Bonbay Mdtor Vehicle Rules, 1959 (hereinafter referred to as
"the Rules’) were anmended by Bonbay Mtor Vehicles Tax (CQujarat
Amendnent) Rul es, 2001 vide notification dated 6.2.2001 and after

amendnment Rul e 5 reads as under

"(1) A registered owner or any person who has

possession or control of a notor vehicle in respect of which tax
is paid in advance, not intending to use or keep for use such
vehicle in the State and desiring to claimrefund of tax on that
account shall before the commencenent of the period for which
the refund of tax is tobe clainmed, nake a declaration in form
NT for any specified period not exceedi ng beyond the period

for which the tax i's paid in advance to the Taxation Authority
in whose jurisdiction such vehicle is to be kept under non-use
along with the certificate of taxation as well as certificate of
fitness in case of transport vehicles and a fee of rupees ten.

Provi ded that where a vehicle is rendered incapabl e of
bei ng used or kept for use on account of an accident,
nmechani cal defect or any other sufficient cause, which nake it
i npossi ble to give 'an advance decl aration as aforesaid then
such declaration shall be given within a period of seven days
fromthe date of occurrence of such accident, mechanical defect
or such other cause, either in personor by registered post
acknow edgerent due;

(2) If the Taxation Authority is satisfied that the notor
vehicle, in respect of which a declaration in Form"NT" has

been nade, has not been used, or kept for use for the whole or
part of the period nmentioned in the declaration and it shal
certify that the notor vehicle has not been used or kept for use
for the whole or part of such period as the case may be by
maki ng an endorsenment in the certificate of taxation to that
effect.

Provi ded that nothing contained in this sub-rule shal

effect the right of the Taxation Authority to recover the tax and
penalty due for the period of non-use so certified if, at any tine,
it is found that the vehicle was actually used or kept for use in
the State during such peri od.

(3) The declaration in Form’ NT' given under the

proviso to sub-rule (1) shall be acconpani ed by the certificate

of Taxation and docunentary evidence if any, or any other

proof evidencing such non-use of the vehicle and the period
thereof. Were the appropriate Taxation Authority, on

consi dering the evidence adduced, if any, and on maki ng such
inquiries as it deenms fit, refuses to admt the declaration of non-
use or to certify the period of non-use, it shall record in witing
its reasons therefor and comunicate to the applicant.”

4. A perusal of the Act would show that Section 3 is the genera
chargi ng Section which provides for levy of tax on all notor vehicles used
or kept for use in the State and the rate of tax for different categories of
vehicles is given in the schedul e appended to the Act. However, Section
3Ais a special provision with regard to the "desi gnated omi buses" and
prescri bes the annual rate of tax for ordinary, luxury or tourist designated
omi buses having regard to their passenger carrying capacity which are used
or kept for use in the State. The chall enge here is to Section 3A and,
therefore, we will confine to the said provision. Sub-section (2)(a) of
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Section 3A enjoins that the tax shall be paid in advance by every regi stered
owner or any person having possession or control of the designated

omi buses either annually or in nmonthly instal nents. Sub-section (5)(a) of
Section 3A provides for refund of the tax already paid in advance where the
regi stered owner or any person having possession or control of a designated
omi bus satisfies the Taxation Authority that the vehicle had not been used
or kept for use for a continuous period of not |ess than one nonth. Sub-
section (5)(b) contains a simlar provision of refund where the vehicle has
not been used or kept for use for continuous period of not |ess than one
nont h but exceeding three nonths in a year. But here the power of refund
has been conferred upon the State Government or such officer not bel ow the
rank of the Director of Transport, as may, by notification in the officia
gazette, be authorised in this behalf by the State Governnent. Rule 5 shows
that for claimng refund of the advance tax already paid a declaration in
Form NT has to be nmade to the Taxation Authority before the

conmencemnent of the period for which the refund of tax is to be clainmed in
case it is intended not to use or keep any such vehicle in the State. However,
where the vehicle beconmes incapabl e of being used or kept for use on

account of any accident, nechanical defect or any other sufficient cause,

whi ch makes it inpossible to give advance declaration, then such declaration
has to be given within a period of seven days fromthe date of occurrence of
such acci dent or nechanical defect or other cause.

5. The writ petitions were filed in the High Court on the ground, inter
alia, that Section 3A of the Act is violative of Articles 14, 19(1)(g), 21 and
300 A of the Constitution as designated ommi buses which are in fact contract
carriages are discrimnated agai nst fromother vehicles |ike stage carri ages,
ordi nary vehicl es and goods vehicles and a very high rate of tax was

i mposed upon them wi thout there being any reasonabl e classification and

thus the inmpugned provi sion was wholly arbitrary and di scrim natory. It

was submitted that if the vehicle is "not used" or "kept for use" or
"passengers are not carried to the full capacity" no tax could be |evied and
consequently the provisions of Section 3A had been enacted wi thout any

| egi sl ati ve conpetence having regard to the fact that the Act had been nade
with reference to Entry 56 and 57 of List Il of Seventh Schedul e of the
Consti tution. In this connection it was also submtted that the provision was
bad i nasmuch as the ampbunt of annual rate of tax was fixed not as per the
capacity of the vehicle or the distance actually covered or nunber of days of
actual use but on a fixed rate basis. Wether the vehicle covered only one
kil ometer or thousand kil oneters, the sanme anpbunt of tax had to be paid.

Anot her subni ssion nade was that tax had to be paid for the whole nonth

even though the actual use of the vehicle may have been for a nuch shorter
peri od. Lastly, it was submtted that the provision for depositing tax in
advance and thereafter claimng a refund was wholly illusory and in fact the
authorities had not nade any such refund even though applications in that
regard were pending for a | ong period. The Hi gh Court has hel d that the

i mpugned tax was a conposite tax and not on passengers al one; the demand

of advance tax on passengers for one nonth was beyond the |egislative
conpetence as Entries 56 and 57 of List Il of Seventh Schedul e of the
Constitution do not authorise |evy of advance tax; simlarly the denand of
advance tax on vehicles which are not put on road or which are kept away
fromuse was al so beyond the | egislative conpetence-and the provision for
paynment of advance tax and Rule 5 were without any authority of |aw. The

H gh Court further held that the nmere fact that there was a provision for
refund of the advance tax paid, could not save the enactnent as the |evy of
advance tax itself was w thout any authority of |aw. On_these findings, the
wit petitions were allowed and Section 3A (1) and (2) of the Act and Rule 5
of the Rules as inserted vide notification dated 6.2.2001 and al so a
subsequent circular dated 8.2.2001 were struck down.

6. Learned counsel for the wit petitioners (here as well as before the
Hi gh Court \026 operators of vehicles) have subnmitted that the tax is essentially
a tax on passengers since rate of tax is fixed having regard to the nunber of
passengers pernmitted to be carried and on a plain reading of the Statute it is
clear that the enactment has been made with reference to Entry 56 List Il of
Seventh Schedul e of the Constitution whereunder tax can be levied on
passengers actually carried. But under this Entry, no tax can be levied
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unl ess a passenger actually travels in the vehicle and since the tax is |evied
on the basis of seating capacity, it is beyond the |egislative conpetence of
the State | egislature. It is submitted that the plea of the State before the
Hi gh Court was that it is a conposite tax i.e. a tax on passengers and a tax
on notor vehicles which is also evident fromthe speech given by the

Hon’ble Mnister in the legislature and also fromthe counter affidavit filed
before the H gh Court. Therefore, in such a case, the requirenent of both
the Entries 56 and 57 have to be satisfied. The i nmpugned tax does not
satisfy the requirenents of Entry 57 because even if the vehicle is not

i ntended to be used or kept for use, the entire tax has to be paid. Lear ned
counsel has further submtted that the provision for refund of the tax is
wholly illusory as the refund is allowed only if the vehicle is not used for the
entire period of one nonth and the use of the vehicle even for a single day
creates a liability for payment of tax for the whol e nonth. Lear ned counse
has al so assailed the provision of Rule 5 which |ays down the criteria for
determ ning as to whether a vehicle has not been used or has not been kept

for use.

7. Countering the subm ssion made by | earned counsel for the wit
petitioners, Shri Kirit N Raval, learned Solicitor General appearing for the
State of ‘GQujarat, has submtted that the owner of designated omibus has to
first apply for a certificate of registration under the provisions of Mtor
Vehi cl es Act and such a certificate gives rise to a presunption that the

vehicle in question is meant for use on roads in the State. The taxabl e
event occurs when the vehicle in question is ready for use and the liability to
pay tax i mediately arises when the vehicle becones usabl e. Once the

certificate of registration has been given and the taxable event occurs, it is
perfectly open to | evy advance tax on nmotor vehicles and the Hi gh Court

was in error in holding that advance tax cannot be |evied. This is
irrespective of the fact whether the tax in question is |levied under Entry 56
or 57. Learned counsel has further submtted that if inconme tax can be |evied
on incone and there are provisions in the Income Tax Act for |evy of

advance tax even when the incone in question has not been earned, with a
machi nery for refund, there is no reason why even under Entry 56 or 57, the
tax cannot be | evied when the presunption of the vehicle being nade for use
of passengers arises and taxable event has taken place. Learned Solicitor
CGeneral has also subnmitted that the contention that the contract carriages
have been | evied a higher tax ignores the accepted position that contract
carriages are a class by thensel ves and a higher tax on such category of
vehi cl es has been specifically held to be pernissible. The nere fact that
the tax falls heavily on one category is wholly irrelevant and the possibility
of better classification for inposition of tax in-question’is no ground for
striking down the |evy.

8. The relevant entries with reference to which the inpugned enact nent
has been made are Entries 56 and 57 of List Il of Seventh Schedul e of the
Constitution which read as under

Entry 56 \026 Taxes on goods and passengers carried by road or on inland
wat er ways.

Entry 57 \026 Taxes on vehicl es, whet her nechanically propelled or not,
suitable for use on roads, including trantars subject to the
provisions of entry 35 of List III.

Entry 35 of List 11l V026 Mechanically propelled vehicles including the
principl es on which taxes on such vehicles are to be |evied.

9. Bef ore exam ning the contentions raised at the Bar it is necessary to
bear in mnd certain fundanental principles which are too well settled. The
necessity for the sane arises on account of the fact that they have been | ost
sight of in the contentions raised on behalf of the operators of designated

omi buses both here and also in the H gh Court.

10. In interpreting the scope of various entries in the legislative lists in
Seventh Schedul e, wi dest possible anplitude nust be given to the words

used and each general word nust be held to extend to ancillary or subsidiary
matters which can fairly be said to be conprehended in it. The entries

shoul d, thus be given a broad and conprehensive interpretation. |In order to
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see whether a particular legislative provision falls within the jurisdiction of
the | egislature which has passed it, the Court nust consider what constitutes
in pith and substance the true subject natter of the |egislation and whet her
such subject matter is covered by the topics enunerated in the legislative |ist
pertaining to that |egislature.

11. The enactnent under question is a taxing statute. The indicia of tax
was expl ai ned by a bench of seven judges in Conm ssion, H ndu Religious
Endowrents, Madras v. Shri Laxmindra Thirtha Swam ar of Shri Shirur

Mutt AIR 1954 SC 284 which has since been consistently followed and it is

as under. A tax is a conpul sory exaction of noney by public authority for
public purposes enforceable by law and is not paynent "for services

rendered". This definition brings out the essential characteristics of a tax as
di stingui shed fromother forns of inposition which, in a general sense, are
included within it. The essence of taxation is conpulsion that is to say, it is
i nposed under statutory power w thout the tax-payers consent and the

paynment is enforced by | aw. The second characteristic of tax is that it is an
i mposition made for public purpose wthout reference to any special benefit

to be conferred on the payer of the tax. This is expressed by saying that the
levy of tax is for the purposes of general revenue, which when collected

forns part of the public revenues of the State. As the object of a tax is not to
confer any special benefit upon any particular individual there is no el ement
of "quid pro quo’ between the tax payer and the public authority. Another
feature of taxation is thatas it is a part of the comon burden, the quantum
of inposition upon the tax-payer depends generally upon his capacity to pay.
12. A fee is generally defined to be a charge for a special service rendered
to individuals by sonme governnental agency.  But the traditional view that
there nust be actual quid pro quo has undergone a sea change with the

passage of tine. Corelationship between the llevy and the services
render ed/ expected is one of general character and not of mathematica
exactitude. Al that is necessary is that there should be a "reasonabl e

rel ati onshi p" between the levy of the fee and the services rendered. It is
increasingly realized that the el enent of quid pro. quo in the strict sense is
not a sine qua non for a fee. (See Sreenivas Ceneral Traders v. State of A P.
Al R 1983 SC 1246, Municipal Corporation of Delhi v. Mh. Yasin AIR

1983 SC 617 and B. S.E. Brokers’ Forumwv. Securities and Exchange Board

of India 2001 (3) SCC 482)

13. Entry 56 authorises a tax, the incidence of 'which is on goods and
passengers carried by road or on inland waterways. Even though the

amount of the tax may be neasured by the fares or by the distance travell ed,
the Entry does not specify who shoul'd be the assessee and, therefore, it is
open to enact a law to recover the tax fromthe owners or operators of the

vehi cl es. The tax inposed under this Entry is of regulatory and

conpensatory character. The tax under Entry 57 is leviable by the State

| egislature on all vehicles "suitable for use on roads" which are kept in the
St ate. The tax is conpensatory in nature and, therefore, nust have sone
nexus with the vehicles using the public roads of the State. The wor ds
"suitable for use" signify the kind of vehicles neaning thereby that the
vehi cl es shoul d be such type which are nornally capabl e of running on the

road. The entry does not indicate in any nmanner. that tax would be |eviable
only for the period when the vehicle is actually using the road and not

ot herwi se and, therefore, it has no corelation with the actual period of use.
Naturally the State has to maintain the roads and to keep themin proper
condition for all those who own vehicles suitable for use on roads. This is
irrespective of the fact whether they use it or not or use it occasionally or
for short duration only. It being a tax and not a fee (as understood in the
conservative sense) the actual use of the public roads of the State cannot be

i nsisted upon for incurring the liability.

14. The main ground of challenge of the wit petitioners is that Section
3A mandat es paynent of tax in advance even though the vehicle rmay not at
all be used. It may be noticed that Section 3A of the Act |ays down that

there shall be levied and collected on all omi buses which are used or kept
for use in the State exclusively as contract carriages a tax at the rates
specified in the table. The incidence of tax is, therefore, on omi buses
whi ch are "used or kept for use in the State". A similar controversy was
exam ned in Travancore Tea Co. v. State of Kerala AIR 1980 SC 1547.
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Here the conpany all eged that the vehicles were purchased by it solely and
exclusively for use in the tea estates and intended to be used only for
agricultural purposes and were not used nor kept for use in the State, as
contenpl ated by Section 3 of Kerala Mtor Vehicles Taxation Act. It was
further alleged by the conmpany that for the purpose of plantation it was
mai ntai ning the roads, fit for vehicular traffic, in the eight estates covering a
l ength of 131 mles. Par agraphs 4, 5 and 6 of the Reports which are

rel evant are being reproduced bel ow

"4. The question that falls for decision is whether on the

assunption that the notor vehicles are used or kept for use

within the estate, and not intended to be used on public roads of

the State; the tax is leviable? |In order to appreciate the question
raised, it is necessary to refer to the relevant entry in the
Constitution, the provisions of the Act and the Mtor Vehicles

Act and the decision relating to the question rendered by this

Court. Entry 57 in List Il of the Constitution relates to taxes on
vehi cl es, whether nmechanically propelled or not, suitable for

use on roads, including trancars subject to the provisions of

entry 35 of List IlLI. This entry enables the State Governnent to

| evy a tax on all vehicles whether nechanically propelled or

not, suitable for use on roads. There is no dispute that the

vehi cl es are nechanical ly propelled and suitable for use on

roads.

5. Section 3 of the inpugned Act (Kerala Mtor Vehicles
Taxation Act (Act 24 of 1963) provides that a tax "shall be
levied on all notor vehicles used or kept for use in the State."
The levy is within the conpetence of the State |egislature as
entry 57 in List Il authorises |evy on vehicles suitable for use
on roads. It has been laid down by this Court in Bolani Oes
Ltd. v. State of Orissa (1975) 2 SCR 138 at p, 155; (AR 1975

SC 17) that under Entry 57 of List Il, the power of taxation
cannot exceed conpensatory nature which nust have sone

nexus with the vehicles using the roads i.e. public roads. |If the
vehi cl es do not use the roads, notw thstanding that they are

regi stered under the Act, they cannot be taxed.

6. If the words 'used or kept for use in the State’ are
construed as used or kept for use on the public roads of the
State, the Act would be in conformity with the powers

conferred on the State |egislature under Entry 57 of List-11. If
the vehicles are suitable for use on public roads they are liable
to be taxed. In order to levy a tax on vehicles used or kept for

use on public roads of the State and at the sanme tinme to avoid
evasion of tax the legislature has prescribed the
pr ocedur e\ 005\ 005\ 005\ 005\ 005. "

(enphasi s supplied)

After | aying down the above principle of [aw the question whether
estate roads are public roads was |l eft for investigation and decision by
RT.O
15. The validity of payment of advance tax was exam ned in State of
Karnat aka v. K. Gopal akri shna Shenoy AIR 1987 SC 1911, with reference
to Mysore Mdtor Vehicles Tax Act, Section 3(1) whereof . provided for |evy
of tax on all notor vehicles suitable for use on roads, kept-in the State of
Mysor e. The expl anati on appended to Sub-section (1) of Section 3 laid
down that a notor vehicle of which certificate of registration is current shall
for the purpose of the Act, be deemed to be a vehicle suitable for use on

roads. Section 4 provided that the tax under Section 3 shall be paid in
advance by the regi stered owner or person having possession or control of
the notor vehicle. Section 7 provided for refund of tax if it was proved to

the satisfaction of the prescribed authority that the vehicle had not been used
during the whole of the period for which tax had been paid or a continuous

part thereof not being | ess than one cal endar nonth, a refund shall be nade

of such portion of the tax and subject to such conditions as may be

prescri bed. In paras 6 and 7 of the Reports, it was held as under
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"6\ 005\ 005\ 005\ 005\ 0050n a reading of Sections 3 and 4 it may be seen
that they make the regi stered owner or person having

possession or control of a nmotor vehicle kept in the State
absolutely liable to pay tax in advance at the rates specified in
part A of the Schedule thereto for a quarter, half-year or year at
his choice. The Mdtor Vehicle Taxation Acts in all the States

of the Indian Union follow a uniformpattern. Entry 57 of List

Il of Schedule VIl of the Constitution is the Legislative Entry
conferring power on the States to levy the tax. |t has been
observed by this Court in Automobile Transport Ltd. v. State of
Raj asthan (1963) 1 SCR 491: (AR 1962 SC 1406) that the tax

on notor vehicles is a conpensatory tax levied for the use of

the roads and it is not a tax on ownership or possession of

notor vehicles. The object of the Act is achieved by charging

to tax all notor vehicles suitable for use on roads kept in the
State, the registered owner or. person having possession or

control being heldliable to pay the tax in advance and then
providing for grant of refund for non-user subject to prescribed
condi tions.

7. What falls for consideration now is whether the owner or
person having the possession or control of a motor vehicle is

not bound to pay the tax under Section 3(1) of the Act because
the vehicle was in a state of repair and was not put to use on the
road and furthernore the Certificate of Fitness of the vehicle
had not been kept current even though the Certificate of

Regi stration was kept current. One factor which has to be

borne in mind in interpreting Section3(1) and its Explanation is
the nmeaning to be given to the words "suitable for use on

roads", occurring in themas otherwi se a m sconception woul d
arise. These very words occur in Entry 57 in the State List

whi ch reads as under: -

"Taxes on vehi cles, whet her nechanically propelled or
not, suitable for use on roads, including tramcars, subject to the
provisions of Entry 35 of List Il1".

The words "suitable for use on roads" in the said Entry have
been construed by Hi dayatullah, J. as he then was, in
Aut orobi | e Transport (AIR 1962 SC 1406) case as under

"The words ’'suitable for use on roads’ describe the kinds
of vehicle and not their condition. They exclude fromthe
Entry, farm machi nery, aeropl anes, railways etc. which though
nmechani cal ly propelled are not suitable for-use on roads. The
i nclusion of trams using tracks which may be on roads or off
them makes the distinction still nore apparent.”

It, therefore, follows that the sane neani ng should be given to
those words occurring in Section 3(1) and the Explanation al so.
The resultant position that enmerges is that Section 3(1) confers
a right upon the State to levy a tax on all notor vehicles which
are suitably designed for use on roads at prescribed rates

wi thout reference to the road worthy condition of the vehicle or

ot herw se. Section 4 enjoins every regi stered owner or person
havi ng possession or control of the notor vehicle to pay the tax
i n advance. The Expl anation to Section 3(1) contains a

deeming provision and its effect is that as long as the Certificate
of Registration of a motor vehicle is current, it nmust be deened

to be a vehicle suitable for use on roads. The inevitable
consequence of the Explanation would be that the owner or a

person having control or possession of a notor vehicle is
statutorily obliged to pay the tax in advance for the notor

vehicle as long as the Certificate of Registration is current
irrespective of the condition of the vehicle for use on the roads
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and irrespective of whether the vehicle had a Certificate of
Fitness with current validity or not. The Act, however, takes
care to see that the owner of a motor vehicle or a person having
possession or control of it is not penalised by paynent of tax in
advance for a vehicle which had not been actually used during

the whole of a period or part of a period for which tax had been
paid by him \005\005\ 005\ 005"

After considering the provision for refund of the tax as contained in
Section 7 of the Act, it was held as under in para 8 of the Report
" 8. \ 005\ 005\ 005\ 005\ 005 The princi pl e underlying the Taxation Act is
that every notor vehicle issued Certificate of Registration is to
be deened a potential user of the roads all through the time the
Certificate of Registration.is current and therefore liable to pay
tax under Section 3(1) read with Section 4. 1f, however, the
vehi cl e had not nmade use of the roads because it could not be
put on the roads due to repairs; even though the Certificate of
Regi stration was current, the owner or person concerned has to
seek for and obtain refund of the tax paid in advance after
satisfying the Authorities about the truth of his claim It is not
for the Transport Authorities to justify the demand for tax by
proving that the vehicleis in a fit condition and can be put to
use on the roads or that it had plied on the roads without
payment of tax. It woul'd be absolutely inpossible for the State
to keep nonitoring all the vehicles and prove that each and
every regi stered vehicle is in a fit condition and would be
nmaki ng use of the roads and is therefore liable to pay the tax.
For that reason, the State has nade the paynment of tax
conpul sory on every registered vehicle and that too in advance
and has at the same tine provided for the grant of refund of tax
whenever the person paying the tax has not nade use of the
roads by plying the vehicle and substantiates his claimby
proper proof. Any view to the contrary woul d defeat the
purpose and intent of the Taxation Act and would al so afford
scope and opportunity for some of the persons liable to pay the
tax to ply the vehicle unlawfully without paynent of tax and
later on justify their non-paynent by setting up a plea that the
vehicle was in repair for a continuous period of over a nonth or
the whole of a quarter, half-year or year as they choose to
claim'

16. In Chief General Manager, Jagannath Area v. State of Oissa 1996
(10) SCC 676, the question for consideration was whet her the dunpers

bel onging to the appellant which were being used w thin the mning areas
wer e taxabl e under Orissa Mdtor Vehicles Taxation Act, Section 3 wher eof
laid down that a tax shall be levied on every notor vehicle used or kept for
use within the State at the rates specified in the Schedul e. Two cont enti ons
were rai sed before this Court and the second contention was that the tax on
vehi cl es bei ng conpensatory in nature, |evy of such tax can be sustained
only on the ground that the vehicles used the roads for which the tax is
levied and if the vehicle in question did not use the roads and yet tax is

| evied on the same, the said levy is liable to be struck down. Repel I i ng the
argunent that in absence of actual use of the road, the tax woul d not be

| eviable, this Court held as under in para 11 of the Reports :

"11. The tax inposed on the notor vehicles is basically a tax

for the use of the roads within the State. It is no doubt a

conpensatory tax which facilitates trade, comrerce and

intercourse within the State by providing roads and nai ntai ni ng

roads in a good state of repairs. As has been held by this Court

in Autonobile Transport Ltd. v. State of Rajasthan & Os.

(1963) 1 SCR 491, it would not be right to say that the tax is

not conpensatory because the precise or specific anount

collected is not actually used in providing any facilities. If a

statute fixes a charge for a convenience or service provided by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

13

the State or an agency of the State, and inposes it upon those
who choose to avail thensel ves of the service or convenience,
or who can use the services provided for, the inposition
assunes the character of rermunerati on or consideration charged
in respect of an advantage sought or received or advantage

whi ch can be received. The nere fact that any particul ar

i ndi vidual though can take advantage of the conveni ence of the
services provided by the State but for sone reason or the other
chooses not to enjoy the services provided cannot escape the
taxing liability on that score nor can the provision inmposing the
tax becone invalid on that score. \005\005\005.."

17. This view has been reiterated in several decisions of this Court. In
State of Kerala v. Arvind Ramakant Mdawdakar 1999 (7) SCC 400, the

Court ruled that it is a settled position in law that the actual user of the road
by the vehicles which are covered by the requisite permts is not always a

rel evant factor since the taxable event under Section 3(1) of Kerala Mdtor
Vehi cl es Taxation Act occurs when the vehicle is used or is kept for use in
the State and once the vehicle becones |iable for paynment of tax, the extent
and quantity of use by the vehicle is not a decisive factor for the purpose of
l evy of tax. | n Mahakoshal Tourist v. State of MP. 2002 (7) SCC 245 the
chal l enge made with regard to the absence of a machinery for assessnent of

tax for the vehicles plying in the State of Madhya Pradesh on the basis of Al
India Tourist perm't and denying themrefund of tax for the period they were
not used or kept for use in the said State was consi dered. In view of the

| anguage used in Section 3 of the relevant Act which provided for |evy of

tax on every notor wvehicle "used or kept for use in the State" at the rate
specified in the schedule, it was held that the expression "used" or "kept for
use" neans, either the actual use of the vehicle on the roads of the State of
Madhya Pradesh or keeping the vehicle (which is-in condition and capable

of being used) available for use in the State, if so desired. It was further
hel d that while plying outside the State in connection with the contract, a
vehicle will, nonetheless be within the inmport of "kept for use in the State"

and it is immterial for the purpose of Section 3 whether a vehicle is actually
bei ng used or is kept for use in the State.

18. The | anguage used in Section 3A - all omibuses which are used or

kept for use in the State exclusively as contract carriages = is in conformty
with Entry 57 of List II. The consistent view taken'by this Court is that if a
vehicle is "used" or is "kept for use" in the State, it becones |liable for
paynment of tax and the actual use or quantum of use is not-material. The

fact that the statute provides for refund of the tax, if the authority is satisfied
that the vehicle has not been used, does not nean that the legislature can

only make a provision for levy of tax which is limted for the period of

actual use or that no tax can be |evied during the period the vehicle is not put
to use in the State. The provision for the refund has been nade only for the
advant age of the operator so that he may be relieved of the burden of tax

when he is not getting any income fromthe vehicle on account of its non-use

but it has no rel evance to the conpetence or authority of the State to enact a

| aw providing for inposition of a tax on vehicles which are used or are kept

for use in the State

19. Learned counsel for the wit petitioners has |laid great enphasis upon
Bolani Ores Ltd. v. State of Oissa AIR 1975 SC 17 where having regard to

Bi har and Orissa Mdtor Vehicles Taxati on Act an observation was nade that

"it is not the purpose of the Taxation Act to | evy taxes on vehicles which do
not use the roads or in any way formpart of the flow of traffic on the roads

which is required to be regul ated". Anot her observation in the sane

judgrment \026 "but Entry 57 of List Il is subject to the limtation that the power
of taxation thereunder cannot exceed the conpensatory nature whi ch nust

have sone nexus with the vehicles using the roads, viz. public roads. If the

vehi cl es do not use the roads, notw thstanding that they are registered under
the Motor Vehicles Act, they cannot be taxed" has al so been heavily relied
upon for contending that tax can be levied only for the period when the
vehicle is actually using the road and consequently Section 3A of the Act is
i nvalid. In fact, the Hi gh Court has al so taken support from the aforesaid
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observation for holding that for the period, the designated omi buses are not
using the roads and are nerely standing, no tax is leviable. It is trite that any
observati on made during the course of reasoning in a judgnment should not

be read divorced fromthe context in which they were used. Bol ani Ores

Ltd. had filed a suit seeking a declaration that certain nachineries |like
Shovel s, Caterpillars, Bulldozers, Rockers, Dunpers and Tractors, etc.

which were used in mning operation in the area | eased out to them were not
liable for registration under Section 22 of the Mtor Vehicles Act and cannot
be taxed under Section 6 of the Bi har Taxation Act. The observation

af oresaid was made in the context of the machi nery which was used for

m ni ng operation within the | eased area which obviously did not form part of
the flow of traffic on the roads. The Court was not called upon to answer
the question posed here, nanmely, whether a nornmal notor vehicle cannot be
taxed for the period during which it is kept for use but is actually not

oper ating. The Court did not hold as a proposition of law that for the period
a vehicle is not used on the roads, it cannot be taxed.

20. The principle laid down.in State of Mysore v. Sundaram Mdtors Pvt.

Ltd. AR 1980 SC 148 reliance on which has been placed by the H gh Court

has al so no application here. Section 3 of Mysore Mdtor Vehicles Taxation
Act provided that a tax shall be levied on all notor vehicles suitable for use
on roads, kept-in the State of Mysore. M's Sundaram Motors were deal ers

in motor vehicles which were manufactured in Bonbay and some of these

vehi cl es passed through the territory of State of Mysore on way to their
destination in another State (Tam | Nadu) and during the course of the
journey, the vehicles halted for rest and food, etc. of the drivers. It was held
that the short break taken during the course of journey could not fasten
liability for tax as the words "kept" enployed in Section 3 had an al toget her
di fferent connotation, which has an el'enent of stationariness. The principle
laid down in this case can hardly have any application here. Simlarly, the
wit petitioners can derive no assistance from State of Gujarat v.

Kaushi kbhai K. Patel AI'R 2000 SC 2175, wherein the words "for reasons

beyond the control of such owner or person" previously occurring in Section
3A(5)(b) were held to be beyond the legislative conpetence of the State. In
this case the H gh Court had held that once the statute provided for refund of
tax on account of non-use of the vehicle, the |egislature could not have

i nposed a further condition to the effect "for reasons beyond the control of
such owner or person"” and the said expression was held to be beyond the

| egi sl ative conpetence. The appeal preferred by the State of CGujarat was

di smissed by this Court and the view taken by the Hi gh Court was affirned.

We would like to point out that the judgnent does not show that the

attention of the Bench was invited to any of the decisions which we have
referred to above, wherein it has been held that actual user of the road is not
materi al and mere keeping of the vehicle which is capable of being used is
enough to attract liability of tax.

21. Learned counsel for the wit petitioners-has subnmitted that the purpose
for which the Act was enacted was to augnent the financial resources of the
State to neet the huge expenditure on account of natural calanmties etc. as
has been nmentioned in the Statenent of Objects and Reasons. Therefore the

Act is not a conpensatory enactnent which nmay have been passed for

col l ecting revenue for the purpose of naintenance of roads and consequently
the sane is invalid. In our opinion, the contention rai sed has no substance.
In G K Krishnan v. State of Tami| Nadu AIR 1975 SC 583 this Court has

clearly ruled that if the State Legi slature was conpetent to pass the Act, the
question of notive with which the tax was inposed is inmaterial and there
can be no plea of a colourable exercise of power to tax if the Governnent

had the power to inpose the tax. It was further held that if the Governnent
had an authority to inpose a tax, the fact that it gave a wong reason for
exerci sing the power would not derogate fromthe validity of the tax.

22. Learned counsel for the wit petitioners has also submitted that only
contract carriages which are designated as omi buses and | uxury or tourist

desi gnat ed omi buses have been subjected to a very heavy tax under Section

3A of the Act, whilst all other vehicles are taxed under Section 3 of the Act
and whereunder the quantum of tax is much | ower as would be evident from

First to Seventh Schedul e of the Act. The subnission is that these vehicles
have been discrimnated against in the matter of taxation and there is no
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lawful justification for nmeeting out such differential treatnment to them e
are unable to accept the subm ssion nmade. A simlar contention was
negatived in G K Krishnan v. State of Tam | Nadu AIR 1975 SC 583 on the
ground that the classification of vehicles as Stage carriage and contract
carriage for the purpose of inmposing a higher tax on the latter is presuned to
be reasonabl e having regard to the fact that it was based on |ocal conditions
of which the Government was fully cognizant and the differentiation thus
nmade has reasonable relation to the purpose of the Act. A simlar
contention made in Malwa Bus Service v. State of Punjab AIR 1983 SC
634 was repelled and it was held as under

"\ 005\ 005..There is no dispute that even a fiscal legislation is
subject to Article 14 of the Constitution. But it is well settled
that a legislature in order to tax sone need not tax all. It can
adopt a reasonabl e classification of persons and things in
inmposing tax liabilities. A law of taxation cannot be ternmed as
bei ng di scrim natory because different rates of taxation are
prescribed in respect of different itenms, provided it is possible
to hold that the saiditenms belong to distinct and separate groups
and that there is a reasonabl e nexus between the classification
and the object to be achieved by the inposition of different
rates of taxation. The nere fact that a tax falls nore heavily on
certain goods or persons nmay not result in its invalidity\005\005\005"

It was further held that the Courts lean nore readily in favour of
uphol di ng the constitutionality of taxing law in view of the conplexities

i nvolved in the social and economc life of the conmunity. Unl ess t he
fiscal lawin question is manifestly discrimnatory, the Court should refrain
fromstriking it down on the ground of discrinination. Thi s being the

position of law, it is not possible to accept the contention of the wit
petitioners that the tax inposed upon the designated omi buses is

di scrimnatory.

23. Not hi ng new has been pointed out to challenge Gujarat Act No.9 of

2002 by which the Bonbay Mt or Vehicles Taxation Act, as adopted in the

State of Gujarat with up to date anmendnents, was further amended after the

deci sion of the Hi gh Court which was rendered on 17th August, 2001. In

fact, the main argunment of the | earned counsel for the wit petitioners is that
the said anmending Act nmerely rearranged the Sections and suffered fromthe
same infirmty as the previous Act. Since we are of the opinion that the
view taken by the High Court is not correct and Section 3A and Rule 5 of

the Rules, as incorporated vide notification dated 6.2.2001 are intra vires and
are perfectly valid, the challenge made to CGujarat Act No.9 of 2002 has no
substance and nust fail

24, In the result, Cvil Appeal Nos.6462-6464 of 2001 filed by the State

of Qujarat are allowed and the inmpugned judgnent and order dated

17.8.2001 of the High Court is set aside. Wit Petition Nos.249 and 252 of
2002 filed in this Court are dism ssed. No costs.




