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ACT:

Central Excise Act, s. 4-and Central Excise Rules 1944 r. 9
and r. 9A-CGoods renpved fromfactory after paynent of duty-
Change in rate of duty--crucial tine for changed rate to
apply, whether paynment of duty or renopval of goods.

HEADNOTE:

The appel | ant conpany carried on in the State of Orissa the
busi ness of manufacturing and selling paper and boards. It
held a licence in FormL.4 under the Central Excise Act is
prescri bed by the Central Excise Rules., 1944, The

conpany’s factory and its prem ses were demarcated under the
said Rules. The Factory enjoyed the benefit of a private
railway siding in the factory area. |In 1960 a new siding
was constructed outside the original factory prem ses; the
conpany’s request to the Excise authoritiesto anend its
licence so as to include the newrailway siding in the
factory area was refused. On February 27 and 28, 1961  the
conpany | oaded sone wagons of paper after ef fecting
cl earance of these goods by paynent of excise duty under - r.
52 of the Excise Rules. The wagons then passed into the
hands of railway admi nistration but as a pilot engine was
not available they were shunted into the new siding. On
March 1, 1961 new rates of excise duty canme into force and
the Deputy Superintendent of Central Excise demanded  extra
duty on the wagons | oaded on February 27 and 28, 1961 on the
ground that they we're found in the factory prenmises till
9.45 a.m on March 1, 1961. The conpany relying on r. 9A of
the Excise Rules submitted that the duty was payable at the
rate in force on the date on which the duty was actually
paid. In the alternative it submtted that the goods having
been cleared and renoved fromthe factory prem ses before,
the m dnight of February 28, 1961, could not be nmade liable
for the enhanced duty which cane. into force. on March 1

1961. The contentions were not accepted by the Deputy
Superi nt endent . H gher depart nment al aut horities al so
rejected them The conpany then filed an application for
revision before the Governnent of India This also being
rejected the conpany appeal ed by special |eave to. this
Court .

HELD : (i) In the case of manufactured goods, according to
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the provisos to r. 9, the paynent of the duty and the
cl earance of goods nmaybe synchronous or the payment may be
post poned al t hough the goods may be renmoved. In the latter
case, under the second part of r. 9A the critical tinme
becomes the rempoval of the goods from the factory or
war ehouse; but if the payment of duty is made before the
renoval ,, then under the first part of r. 9A the critica
time is the payment of duty. [213 C

It cannot be said That the first part of r-. 9A relates to
unmanuf actured goods and the second part to rmanufactured
goods. [212 F]

(ii) I'n the present case the paynment of duty was synchronous
with the clearance of the goods because the gate pass under
r. 52 can only be issued when the goods have actually been
cleared for renoval. The paynent of duty and the renoval of
the goods bad both been effected before the change in the
rate of duty. The recovery of enhanced duty from the
appel | ant conpany was therefore erroneous. [213 D, G

206

(iii) The Excise authorities had thenselves refused to
recogni se-the new railway siding as part of the factory and
it could not therefore be said that the wagons being in the
new si ding must be treated as still in the factory. [213 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 30 of

1966.

Appeal by special |eave fromthe order dated June 7, 8, 1963
of the Governnment of India, Mnistry of Finance (Departnent
of Revenue) in Central Excise Revision Application No. 463
of 1963.

B. Sen, Bishan Narain and B. P. Mheshwari, for the
appel | ant .

S. V. Qupte, Solicitor-Ceneral, S G Patwardhan, R N

Sat hthey, and S. P. Nayyar, for ’'the respondent.

The Judgrment of the Court was delivered by

Hi dayatullah, J. The appellant is a public |limted conpany
which carries on the business of manufacturing and selling
whol esal e, paper and boards at Brajrajnagar in the State of
Oi ssa. The appellant conpany holds a licence under the
Central Excise Act in FormL-4 prescribed by the Central
Exci se Rules, 1944. The appellant conmpany’'s factory and-its
prem ses and precincts have been denarcated under the said

Rul es. The Factory is traversed by railway lines, ~ because
the appellant conpany enjoys the benefit of a private
si di ng. In 1960, the appellant Company constructed a new

railway siding outside the original factory prem ses  where
banboos and other raw materials were stored and constructed
a platformfor |oading and unloading. This extension has
not been included in the factory or its premises or
precincts for purposes of the Excise Rules. It is
presumably so, because to reach the new siding, a public
road has to be traversed which is not enclosed and from

which public cannot be excluded. It is in evidence that
after this new siding was constructed, the appellant conpany
requested the Excise authorities to anend the |licence to

i nclude the new railway siding; but this was refused.

On February 27, 1961, the appellant conpany | oaded 20 wagons
of paper after effecting clearance of these goods by paynent
of the excise duty under r. 52 of the Excise Rules. On
February 28, 1961, the appellant conpany |oaded 13 nore
wagons and cleared them These wagons were sealed by the
railway administration and railway receipts were issued to
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the appell ant conpany. The conpany al so obtai ned gate pass.

The wagons then passed into the control of the railway
adm nistration, but as pilot engine was not available, the
wagons were shunted into the new siding. The exit from the
new siding is only through the factory prem ses because the
railway track comes to a dead-end on the other side.

207

The Deputy Superintendent of Central Excise wote to the
appel | ant conpany on March 1, 1961 that the wagons | oaded on
February 27 and 28, 1961 were found inside the factory pre-
mses till 9-45 AM on March 1, 1961 and the goods were
therefore liable to be assessed at the higher rates of
excise duty current fromMarch 1, 1961. The appel | ant
conpany contended before the Deputy Superintendent that the,

wagons were duly sealed after the conpletion of loading in
his presence, were taken out of the factory premnises and
were not in the factory when the new rates cane into force.

The appellant conpany relying upon r. 9A of the Centra

Exci se Rules, 1944 submtted that duty was payable at the
rate in force on the date on which the duty was actually 1-
,.)aid. Inthealternative, the appellant conmpany subnitted
that the goods having beencleared or removed from the
factory prem ses before the m dnight of February 28, 1961

could not be nade liable for the enhanced duty which cane
into force fromMarch 1, 1961, These contentions were not
accepted by the Deputy Superintendent who demanded paynent
of Rs. 45,475.83, fromthe appellant conpany as differentia

exci se duty. The amobunt was pai d under protest and without
prejudice to the rights of appeal and representation to the
proper authorities under the Excise Act.

The matter was then placed by the appell ant conpany before
the Assistant Collector, Central Excise, Cuttack and the
conpany requested that the differential duty be refunded as
it had been illegally collected. The Assistant Collector
rej ected the claim and confirmed the col l ection of
differential duty. The appellant” conpany appealed the
Col l ector of Central Excise, Calcutta and Orissa /but the
appeal was dismissed on March 12, 1962. "the “appel | ant
conpany then filed an application for revision against the
order of the Collector of Central Excise, —Calcutta and
Oissa before the Government of India (Central Excise
Revi si on Application No. 473 of 1963). The application  for
revision was rejected by the Governnment of India on June
7/ 18, 1963. No reason was given in the order comunicated
to the appellant conpany. The present appeal has beenfiled
by speci al |eave against the |ast order.

The first contention in this appeal is that the order of the
Deputy Superintendent confirned by the Assistant! Collector,
the Collector of Excise and the Central Government/ was
illegal and contrary to the provisions and i ntendnent of the
Central Excise Act and the rules framed thereunder; - because
under r. 9A, first part, these goods were cleared by paynent
of excise duty 'and could not be reassessed to the enhanced
duty. It is further submitted alternatively that the goods
were renoved fromthe factory proper before the m dni ght  of
February 28, 1961 and therefore could

20 8

not be assessed to the enhanced duty even if the latter part
of rule 9A applied. A third contention that the order of
the Central CGovernnent was bad because it gave no reason for
the rejection of the application for revision was not
pressed seriously.. W shall examne the first two argunents
only.

"The duty of excise on paper and boards was increased by s..
13 of the Finance Act, 1961 (Act XIV of 1961) read with item
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17 of the Schedule. Under the Provisional Collection of
Central Taxes Act (XVl of 1931) this duty becane payable
from the 1st day of March, 1961. The question, therefore,
ari ses whether the goods are to bear the old duty or the
new. This question depends upon the tine at which the duty
was payable on the goods in this case. That in its turn
depends upon the true construction of r. 9A of the Centra
Exci se Rules, 1944. The rule consists of two sub-rules, but
we are concerned with the first sub-rule and first proviso
to that sub-rule. The relevant portion of the rule may be
read even at this stage:
"9A. (1) Ateration of duty or tariff
val uati on. -
The rate of duty and the tariff valuation (if
any) applicable to goods cleared on paynent of
duty shall be the rate and valuation (if any)
in force on the date on which duty is paid, or
if~ the goods are cleared froma factory or a
war ehouse, on the date of the actual renoval
of such goods from such factory or warehouse:
Provided that if the goods have previously
been renoved from warehouse under bond to be
rewar ehoused, and the duty is paid on such
goods - wi t hout their being  rewarehoused, the
rate/and valuation (if any) applicable thereto

shall /be the rate and valuation (if any) in
force on the date on which duty is paid or, if
duty is paid through an account - cur r ent

mai nt ai ned with the Collector under Rule 9, on
the date on which an application in the proper
formis delivered to the of ficer-in-charge of
the warehouse from which the goods wer e
renoved:
To understand this rule and its inplications sonething nust
be said first about the scheme of the Central Excise and
Salt Act, 1944 and the Central Excise Rules, 1944, The
Central Excise Act defines 'excisable goods’ to nean goods
specified in its First Schedule and subject to a  duty of
exci se. The Act further defines ‘factory’ to nmean any
prem ses including the precincts wherein excisable goods are
manuf actured, or wherein or in any part of ~which any
manuf act uri ng process connected with the production
209
of these goods is being carried on or is ordinarily carried
on.. ’'Manufacture’ is defined to include any process
identical or ancillary to the conpletion of a manufactured
product, and certain processes in relation to tobacco and
salt are included in manufacture, but with these we are. not
concer ned. It also defines ,curing’ as including any
process for rendering an unmanufactured product fit for
marketing or manufacture. Section 3 of the Act lays down
inter alia that there shall be levied and collected iin such
a manner as may be prescribed duties of excise on al
exci sabl e goods whi ch are produced or nmanufactured in India
at the rates setforth in the First Schedul e. Section- 4,
whi ch is headed "Determ nation of value for the purposes of
duty, provides that where any article is chargeable wth
duty at rates dependent on the value of such article such
value shall be deened to be the whole sale cash price for
which an article of like kind and quality is sold or is
capable of being sold at the tine of the renoval of the
article chargeable with duty fromthe factory or any other
prem ses of nmanufacture or production for delivery, etc.
The enphasis in s. 4is onthe time of renpoval of the
article chargeable with duty fromthe factory. This is the
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only guidance which the Act furnishes. W nmay nowturn to

t he Rul es.

Under the Rules, duty neans duty payable under s. 3 of the
Act above-nmentioned. Rule 2(xv) defines 'warehouse’ as any
pl ace or prem ses appointed or |icensed under rule 140. We
now come to Chapter I1l which deals with levy and refund of
and exception fromduty. Rule 7 provides that every person
who produces, cures or manuf act ur es any exci sabl e
goods or who stores such goods in a warehouse shall pay the
duty or duties leviable on such goods at such time and pl ace
and to such person as may be designated in or wunder the
authority of the Rules, whether the paynment of such duty or
duties is secured by bond or otherwise. Rule 9 lays down
the time and manner of paynment of duty. The rule may be

read here:

"9. Time and manner of paynment of duty. -

( 1) No excisabl e goods shall be renpved from
any place where they are produced, cured or
manuf act ur ed or’ any prenises appurt enant
t heret o, which may be specified by t he
Col | ect or in this ~behal f, whet her for
consunpti on, export, or manufacture of any
other commodity in or outside such place,
until ~ the excise duty |leviable thereon has
been paid at such place and in such manner as
is prescribed in these  Rules or as t he
Col I 'ect or nmay require, and except on
presentation of an applicationin the proper
form and on obtaining the perm ssion of the
proper officer on the form

210

Provided that such goods nay be deposited
wi t hout paynent of duty in-a store-room or
ot her pl ace of storage  approved by t he
Col l ector under rule 27 or rule 47 or in a
war ehouse appointed or |icensed under rule 140
or nmay be exported under bond as provided in
rule 13:

Provided further that such goods may be
renoved on part payment of duty leviable
t her eon i f the Central CGover nment , by
notification in the Oficial Gazette, allow
the goods to be so renoved under rule 49:
Provided also that the Collector may, if  he
thinks fit instead of requiring paynment of
duty in respect of each separate consignment
of goods removed from place. or premn ses
specified in this behalf, or from storeroom or
war ehouse duly approved, appointed or |licensed
by himkeep with any person dealing in/ such
goods an account-current of the duties payable
thereon and such account shall be settled at
intervals not exceeding one nmonth, and the
account - hol der shall periodically make deposit
therein sufficient in the opinion of the
Coll ector to cover the duty due on the goods
intended to be renoved from the place of
production, During manufacture or storage.

This rule prohibits the renoval of goods fromthe factory or

any prem ses

appurtenant thereto until the excise duty

| eviable thereon had been paid. The factory and the
prem ses appurtenant thereto has to be specified by the
Collector. To this rule there are exceptions. One of them
is that the goods may be deposited wi thout paynent of duty
in a store-roomor other place of storage approved by the
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Collector under rule 27 or under rule 47 any warehouse
appoi nted or licensed under rule 140. Another exception is
that the goods may be renbved on part paynent of duty
reliable if the Government notifies and allows the goods to
be so renoved or the Collector if lie thinks fit, approves
the opening of ,in account-current of the duty payable and
the account-hol der periodically nakes deposits sufficient in
the opinion of the Collector to cover duty due on the goods
intended to be renoved fromthe place of nmanufacture or
storage. As we are not concerned with export under bond we
may not refer to rule 13 but it is necessary to see rules 47
and 140. Rul e 47 is headed "CGoods may be stored without
paynment of duty". Under this rule a nmanufacturer has to
provide a storeroom or other place of storage at his
prem ses for depositing goods made on the sanme prenises
wi t hout paynment of duty. ~Duty-paid goods and goods other
than exci sabl e goods nade in the factory nust not be

211

deposited in-such store-roons or place. The store-room or
pl ace nust be declared by the nanufacturer and approved by
the Collector. To this rul'e there i's an exception and it is
that if the manufacturer undertakes to pay duty on all the
manuf act ured goods and clears theminmediately on conpl etion
of manufacture the Collector may exenpt himfromproviding a
store-room or other place of storage. Rule 140 deals anobng
ot her matters with the appointnent  and |icensing of
war ehouse. Under this rule the Collector shall by order in
witing from time 'to tinme approve and appoint a public
war ehouse and may in like manner 1icense private warehouses
for the storage of excisabl e goods on which duty has not
been pai d.

The Rules nmake a distinction 'between manufactured and
unmanuf act ured goods. The relevant rules may al so be seen

Rule 25 provides for unnmanufactured goods and rul es 52 and
52A for manufactured goods. Rule 25 deals with clearance of

unmanufactured products on paynent of duty. This rule
applies to a curer who may apply to an officer to /get the
goods wei ghed and duty assessed. " If the duty so assessed is

t hen paid the curer is granted a transport permt

authorising himto renove the products to any destination

naned by him Rule 52 deals Wth manufactured goods. I't

deals with cl earance on paynment of duty. The rule reads as

follows : -
"52. Cearance on paynent of duty.-
When the manufacturer desires-to renobve goods
on paynent of duty, either fromthe place or
prem ses specified wunder rule 9 or from a
store-room or other place of storage approved
"by the Collector under rule 47, he shall nake
application in triplicate (unless otherw se by
rule or order required) to the proper- officer
in the proper Formand shall deliver it to the
officer at |east twelve hours (or such' ‘other
period as may be el sewhere prescribed or  as
the Collector nmay in any particular case
require or allow) before it is intended to
renove the goods. The officer shall, there-
upon, assess the anmpbunt of duty due on the
goods and on production of evidence that this
sum has been paid into the Treasury, or paid
to the account of the Collector in the Reserve
Bank of India or the State Bank of India, or
has been despatched to the Treasury by noney-
order shall allow the goods to be cleared."

We may al so refer to rule 52A which provides for the actua
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renoval of the goods fromthe factory. The rule provides
that no excisable goods shall be delivered from a factory
except under a gate pass signed by the owner of the factory
and counter signed by the proper officer., Such a gate pass
is made out in

212

triplicate and nust be presented to the proper officer for
countersignature at | east one hour before the actual renoval
of the goods fromthe factory. |In the present case a gate
pass had been obtained. Rule 51A then provides that except
as otherw se expressly provided for in the Rules, no duty-
paid goods shall be allowed to re-enter or be retained in

any part or prem ses of factory. W may now turn to rule
9A, the interpretation of which has given rise to the
present case.

The dispute, shortly stated, is as to the application of the
two parts of Rule 9A. According to M. B. Sen for the
appel | ant conpany, the first part applies where duty is paid
and the goods cleared and in such a case the critical point
of time i's the paynment of duty and the point of tinme of the
renoval from the factoryis not relevant. In the second
part, according to him the critical tine is the renmoval of
the goods froma factory or warehouse w thout paynment of
duty such as happens when they are renmoved under the
provisos to Rule 9A. In this view of the matter he contends
that this case falls within the first part of Rule 9A On
the other hand, the | earned Solicitor General on behalf of
the Union of India submits that the main rule is in the
first part and the second part of the rule is an_ exception.
He suggests that one part speaks of paynent of duty and the
other of renpval and the difference in point of tine is
between clearance of duty in the case of ~unmanufactured
goods and the actual renoval of the goods fromthe factory
or warehouse in the case of manufactured goods. To | prove
his point he enphasises the separate provisions regarding
manuf act ured goods in Chapter V Lind unmanufactured goods in
Chapter 1V of the Rules.

In our opinion Rule 9A cannot be read on the basis of the
classification suggested by the Solicitor General. No doubt
rul es 9 and 9A apply to nanufactured as wel | as
unmanuf act ured goods because rule 9 speaks in ternms of both
and rule 9A mentions in on place goods w thout adverting to
the source and in the other the factory or warehouse: But
the distinction in the two parts of rule 9A cannot  be
founded on the basis of a difference to be foundin Chapters
IV and V of the Rules. Rule 25 allows the clearance of
unmanuf act ured products on payment of duty but rules 26 and
27 allow such products to be despatched to it bonded
war ehouse or to be deposited in a curer’s bonded  storeroom
A special rule applies to the |latter goods deposited in the
store-room They nust be cleared on paynent of duty
ordinarily before the 30th day of June (extended to 31st
Decenmber under certain conditions) of the year follow ng
that in which they are harvested or deposited. On the other
hand, under rule 49 paynent of duty is not required in
respect of goods nade in a factory until they are about to
be i ssued out of the place or

213

prem ses specified under rule 9 or are about to be renpved
froma store-roomor other place of storage approved by the
Col l ector.. The only exception to this is their renoval to a
i censed warehouse. Rule 52 then says that when the
manuf acturer desires to, renmpve goods on paynment of duty
fromthe factory or storeroomor other place of storage, he
can get the duty assessed, pay it and get a clearance and a
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gate pass. He must then renove the goods and such goods
must not lie in the factory etc. or after renoval re-enter
the premises (vide r. 51A).

It will thus be seen that in the case of manufactured goods
the paynent of duty and the clearance of goods may be
synchronous or the payment may be postponed although ’'the
goods nmy be renoved (provisos tor. 9). This imediately
sets up two kinds of cases in respect of manufactured goods.
The critical time thus 'beconmes the renpval fromthe factory
or warehouse but if the paynent of duty is nade before the
renoval then the critical tinme is the paynent of duty. In
the present case the payment of duty was synchronous wth
the cl earance of the goods because the gate pass can only be
i ssued when the goods have actually been cleared for
renoval . The above construction of the Rules agrees with
the construction placed by the Board of’ Revenue in its
ruling of 1957 when the effect of the sealing of the wagons
by the Railway after |oading and the issuance of railway
recei pts 'was considered. The Board ruled that such goods
woul d not' be considered as lying inthe stock in the factory
prem ses.  Wien we add to it the fact in this case that duty
was paid on the goods and gate pass was al so issued, there
remains little to argue except to say that the wagons being
in the new siding nmust be treated as still in the factory.
Here the difficulty inthe way of the Union of India is that
the Excise authorities thenselves refused to recognise this
portion as part of the factory. if the goods were put in the
wagons after payment of duty, and’ - the wagons were sealed
and shunted out of the factory proper on a gate pass, not
only wunder the ruling of the Board but also on the
application of the Rules as explained here these goods
becare free of the enhanced duty. The recovery was
accordingly erroneous. The duty collected nust, therefore,
be refunded and we order accordingly. The appellant’s costs
must be paid by the respondent.

G C Appeal al | owed.
214




