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PETI TI ONER
R C. PATUCK

Vs.

RESPONDENT:
FATI MA A, KI NDASA & ORS

DATE OF JUDGVENT: 06/ 05/ 1997

BENCH
S.B. MAJMUDAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
Present:
Hon' bl e M. Justice S.B. Mjnudar
Hon’ blle M. Justice Jagannadha Rao
Soli J. Sorabji and J.G Shah, Sr. Advs., MD. Adkar, S.D.
Singh, R  Sathyanarayanan and  NManoj K. Singh, Advs. wth
them for the Petitioner
Shivaji M Jadhav, Adv. (NP) for the Respondent
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
M  JAGANNADHA RAO, J.

This special |eave petition has been filed by the
petitioner against the Judgnent of the H gh Court of Bonbay
dated 9.7.1996 dismissing the wit petition (crimnal) No.
540/ 1996. The High Court refused to quash the order of the
| earned Chief Metropolitan Magistrate.  4th Court, ~ G rgaum
dated 26.4.1996. The Learned Chief Metropolitan Mgistrate
di smssed the application of the petitioner filed under
Section 145 of the Code as Crimnal Procedure on the ground
that even as per the case of the petitioner, she was out of
possession for a period nore than two nonths before the date
of the prelinminary order of the nagistrate dated 16.3.1993
passed under Section 145(1). The Court pointed cut that as
per the case of the petitioner, she had been out of
possession from Novenber 1992 and, therefore, she could not
take advantage of the proviso to sub-clause (4) of Section
145. This order is challenged in this Special |eave
petition.

The brief facts of the case are as foll ows:

The petitioner is aged 75 years and is staying in-one
hal f of a house conprising 2500 sq. ft. in Ml abar Hlls.
Bonbay. She says that the first respondent approached her in
Noverber, 1991 for tenporary accomopdation to stay for two
or three nonths Subsequently, the second respondent, who is
said to be the husband of the 1st respondent joined her and
both of themwere not willing to vacate premses i.e. the
2500 Sq. ft. on the ground floor of the house. Petitioner
is in possession of the remaining 2500 sq. ft. It is the
specific case of the petitioner that in the second week of
Noverber, 1992 when the petitioner was out of Station for
sometine, the respondents Nos. 1 and 2 with the help of sone
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ot her persons constructed a cenent wall in the suit preni ses
and divided the ground floor consisting of 5000 Sq ft into
half and half and that this anpbunted of illegal occupation
of 2500 Sq. ft., i.e. One half of the property, by the
respondents Nos. 1 and 2. It is stated that on 21/22.2.1993
the respondents threatened the petitioner wth dire
consequences and, therefore, petitioner gave a conplaint to
the I nspector of police, Gandevi, Bonbay on 26.2.1993.
Thereafter the petitioner filed an application under Section
145 of the C.P.C on 9.5.1993 before the |earned
Metropolitan Magistrate, 14th Court, G rgaum seeking
restoration of possession of the of 2500 Sg. ft. on the
ground fl oor.

The petitioner also refers to the filing of a civi
suit for declaration and injunction, nanmely, RAD No.
346/ 1992 by the respondents claimng tenancy rights on the
basis of alleged tenancy agreenent and cheques on which the
signatures of the petitioner were allegedly forged. It is
stated that the Court granted an interimorder initially in
favour of  the respondents but wultimately the sane was
vacated and the said order was confirmed in appeal holding
that there was no prim facie proof of tenancy. It is also
stated that in that -case the docunments relied upon by the
second respondent ‘were  held to be prima facie forged
docunents. The petitioner also states that a conplaint was
nade by the petitioner against the respondents for cheating
and a case was registered and wit petition bearing No.
973/ 1993 dated 27.5.1992 was filed by the respondents for
guashi ng the sane.

It is also stated by the -petitioner that respondent
filed crimnal application No. 973/1993 on 27.7.1993 for
qgquashing the section 145 crimnal proceedings |aunched by
the petitioner but the said wit petitionwas dism ssed. It
appears that at the request |aunched proceedi ngs agai nst the
respondents under the Mharashtra Vexatious Litigation
(Prevention) Act, 1971 and the Hi gh Court of Bombay, after
noticing that the respondents wore illegally and forcibly
occupyi ng several premises and were instituting various
proceedi ngs, cane to the conclusion that t he sai d
proceedi ngs started by the respondents were vexatious and
that they should not be pernmitted to initiate fresh
proceedi ngs, except wth the sanction c¢f the Advocate
General . It is also stated that respondents nmde an
application to the Metropolitan Magistrate for dropping of
Section 145 proceedings and the said application was
rejected on 25.4.1995. Respondents filed a revision before
the Session Court bearing No. 189/1995, and the same was
di smssed on 7.7.1995. It is said that the respondents filed
wit petition No. 1050/1995 challenging the order ~ dated
7.7.1995 and 25.4.1995 and the sane was al so dism ssed by
the H gh Court on 8.12.1995.

It was at that juncture that the learned Magistrate
took up the Section 145 proceedings |aunched by the
petitioner and dism ssed the sane on 26.4.1996 on the ground
that the petitioner even as per her own case was out of
possession for nore than two nonth before the passing of the
prelimnary order dated 16.3.1993 under sub-clause (1) of
Section 145. Against the order of the |learned Chief
Metropolitan Magi strate dated 26.4.1996 the petitioner filed
wit petition bearing No. 540/1996 before the H gh Court of
Bonbay and the sane was dism ssed on 7.7.1996 hol di ng t hat
the petitioner was not in possession for nore than two
nont hs before the date of passing of prelimnary order under
Section 145(1) on 16.3.1992. It is against this order of the
Hi gh Court dated 9.7.12996 that this special |eave petition
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has been fil ed.

Notice was issued to the respondents in the specia
| eave petition and notice was served and at one tine M.
S.M Jadhav appeared for the first respondent. Separate
noti ce was taken to the second respondent and was served on
9.9.1996. The matter was finally heard on 23.4.1997. Even on
that day M. S.M Jadhav, counsel for the first respondent
did not appear nor was there any representation for the
second respondent.

Learned senior counsel for the petitioner, M. Soli J.
Sor abj ee, contended that the orders passed by the Chief
Metropolitan Magistrate dated 26.4.1996 and the further
orders passed by the High Court on 9.7.1996 were liable to
be set aside as the possession of the respondents was a
continuing wong. He also contended that this was a hard
case in which an old |l ady aged about 75 years was being
victimsed by the respondents ~who were in the habit of
illegally occupying various premises in Bonbay and that in
exerci se of the powers of this Court under Article 842 of
the Constitution of India. This Court could grant relief in
spite of ~the fact that the dispossession was nore than 2
nont hs next before the prelimnary order under Section
145(1).

So far as the  first subm ssion of |earned counsel is
concerned, it nmay be ‘stated that as found by the |earned
Chief Metropolitan Magistrate in his order dated 26.4.1996
there was an earlier conplaint |odged by -the petitioner
before the concerned police authorities at ‘Bonbay wherein
she admtted that the first respondent was in illega
occupation even from17.3.1992. 1n any event the subsequent
conplaint filed by the petitioner before the police
authorities on 26.2.1993 showed that the respondents had
constructed a tenporary wall. Even earlier the petitioner
had nade a conplaint to the Bonbay Minicipal corporation on
12.11.1992 in regard to the same, and therefore the
di spossession, at any rate, was there by 12.11.1992. it is,
therefore, clear that prima facie the alleged unauthorised
occupation or construction of the wall was there atleast
from Novenber, 1992. It is, therefor, clear that prim facie
the all eged unauthorised occupation._ or construction of the
wal |l was there atleast from Novenber, 1992. if not earlier
If that be so, the said occupation is clearly for a period
in excess of 2 nonths next before the date of the
prelimnary order dated 16.31993 passed under Section 145(1)
of the Cr. P.C. In this connection it is necessary to refer
to the provisions of sub-clauses (1) to (4) of Section 145,
C. P.C

"145. Procedure wher e di spute

concerning land or water is likely

to cause breach of peace.- (1)

Whenever an Executive Magistrate is

satisfied froma report of a police

of ficer or wupon other information

that a dispute likely to cause a

breach of the peace exi sts
concerning any land or water or the
boundari es thereof, wi thin hi s
local jurisdiction, he shall nmake

an order in witing, stating the
grounds of his being so satisfied.
and requiring the parties concerned
in such dispute to attend his Court
in person or by pleader, on a
specified date and time, and to put
in witten statenments of their
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respective clains as respects the
fact of actual possession of the
subj ect of dispute.

(2) For the purposes of this
Section the expression ‘land or
wat er’ includes buildings, markets,
fisheries, crops or other produce
of land. and the rents or profits
of any such property.

(3) A copy of the order shall be
served in manner provided by this
Code for the service of a sumons
upon such person or persons as the
Magi strate may direct. and at |east
one copy shall _be published by
being affixed to some conspicuous
pl ace at or near the subject of
di sput e.

(4) The Magi'strate shall " then,
without reference to the nerits or
the clains of any of the parties to
aright to possess the subject of
di spute. peruse -the statenents so
put in, hear the parties. receive

all such evi dence as nay be
produced by them take such further
evidence, if any, as he thinks

necessary, and, \if possible, decide

whet her any and which of~ the

parties was, at the date of the

order made by hi munder Sub-section

(1), in possession of the subject

of dispute.”

It will be seen fromthe facts stated above that the
order under Section 145(1) was passed by the |earned
Magi strate on 16.3.1993. The question is whether the
magi strate could have passed any order in favour of the
petitioner under Sub-section (4) of Section 145. Going by
the main sub-clause (4) of Section 145 it is clear that the
Magi strate could initially decide who was in possession as
on the date when the order under Section 145(1) was passed
on 16.3.1993. In cases where the proviso to the said sub-
clause (4) applied, that 1is, if it appeared to the
Magi strate that any party had been forcibly end wongfully
di spossessed, within two nmonths next before the date on
which the report of a police officer or other information
was received by the Magistrate, or after that  date and
before the date of his order wunder sub-section (1), the
Magi strate might treat the party so dispossessed as if the
said party had been in possession on the date of his order
under sub section (1). |In other words, if the conditions
mentioned in the proviso to sub-section (4) were satisfied,
the Magistrate could deema person to be in , possession as
on the date of the order under Section 145(1)
notw t hstandi ng the fact that he was not infact in
possessi on on that date. but | ost possession earlier, Wthin
two nmonths next before the order. In this case unfortunately
there is no material to show that any report of a police
office or other information was received by the Magistrate
within the period contenplated by the proviso. On the other
hand, petitioner’s adm ssions show that she | ost possession
much before the period nentioned in the said proviso.

W are, therefore, of the view that both the |earned
Chief Metropolitan Magistrate and the H gh Court were right
in comng to the conclusion that no order for restoration of
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possessi on could be passed in favour of the petitioner under
Section 145 of the C. P.C. A contention was then raised
that as the dispossession of the petitioner was continuing,
and it ambunted to a continuing wong and, therefor, the
proviso to sub-clause (4) nust be deemed to be satisfied. W
are afraid that such a contention based on continuance of
di spossessi on. cannot be accepted.

The next question is whether the petitioner is to be
granted relief in exercise of the powers of this Court under
Article 142 of the Constitution of India. Learned counse
for the petitioner strongly relied upon the judgnent of this
Court in Union Carbide Corporation vs. Union of India (1991
(4) SCC 584) for submtting that the prohibitions or
[imtations contained in ordinary |aws cannot, ipso facto,
act as prohibitions or~ limtations on the «constitutiona
powers of this Court wunder  Article 142. The follow ng
passage in the said judgment was referred to :

"The power ~under Article 142 is at

an entirely different |evel and of

a different ~quality. Prohibitions

or limtations or provi si-ons

contained in ordinary | aws cannot,

i pso facto, act as prohibitions or

[imtations on  the constitutiona

powers under Article 142. Such

Prohibitions or /limtations in the

statutes nmight enbody and reflect

the schene of '‘a particular |aw.

taking into account the nature and

status of the —authority -or the

court on whi ch confer nent of

powers- limted in sone appropriate

way - is cont enpl at ed. The

[imtations nmay not necessarily

reflect, or be based on any

f undanent al consi der ati ons of

public policy. Sri Sor abj ee,

| earned Attorney CGeneral, referring

to Garg case, said that limtation

on the powers wunder Article 142

arising from "inconsistency wth

express statutory provi sions of

substantive law' nust really nmean

and be wunderstood as sone express

prohi bition cont ai ned in any

substantive statutory I aw. He

suggested that if the expression

"prohibition” is read in place of

‘provision’ that woul d per haps

convey the appropriate idea. But

we think that such prohibition

shoul d al so be shown to be based on

some underlying fundanental and

general issues of public policy art

not nerely i nci dent al to a

particular statutory schene or

pattern. It wll again be wholly

incorrect to say that powers under

Article 142 are subject to such

express statutory pr ohi bi ti ons.

That would convey the idea that

statutory provisions override a

constitutional provisions. Perhaps,

the proper way of expressing the

idea is that in exercising the idea
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is that 1in exercising powers under

Article 142 and in assessing the

needs of "conplete justice" of a

cause or matter, the apex Court

will take note of the express

prohibitions in any substantive

statutory provision based on sone

fundanental principles of public

policy and regul ate the exercise of

its power and di scretion

accordingly. The proposition does

not relate but only to what is or

i s not ‘conplete justice’ of a

cause or matter and in the ultimte

analysis of the propriety of the

exerci se of the power. No question

of lack of ~ jurisdiction or of

nullity can arise."

Rel ying upon the aforesaid passage, |earned senior
counsel ~contended at the Ilimtation of two nonths in the
proviso to_  Sub-clause (4)  of Section 145 would not cone in
the way for this Court while exercising powers under Article
142 far granting possession to the petitioner even though
the di spossession of the petitioner was for a period in
excess of two nonths next before the date of the prelimnary
order passed wunder Section 145 (1). It wll be seen that
even according to the petitioner. she permtted the first
respondent in Decenber. 1991 tenporarily occupy 2500 sqg. ft.
in the ground floor of the promses. Subsequently the first
respondent did not vacate and on the other hand, the 1st
respondent allowed the second respondent to occupy the
property claining that he was her husband and thereafter
they constructed a wall dividing the said portion fromthe
ot her portion occupied by the petitioner. On these facts we
do not find any social circunstances which are different
fromordinary cases where a person permts a |licensee or a
tenant to occupy the prem ses and upon ternination of the
licensee or the lease, the licensee or the tenant, as the
case may be, does not vacate the prenmi ses or nakes sone
constriction on the property. No doubt the petitioner is an
old |l ady of 75 years and there is sone material to show that
the respondents 1 and 2 have been indulging in simlar
litigations in Bonbay. But that in our opinion is not
sufficient to pursuade us to exercise powers under Article
142 of the Constitution of India. The petitioner has
adequate renedies wunder the law for recovery of possession
For the aforesaid reasons this special I|eave petition is
di sm ssed




