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ACT:

Oissa Kendu Leaves (Control of Trade) Act (28 of 1961) s.
10- Scheme of Governnent for sale and  di sposal of |eaves
purchased by it Contracts with, and invitation to offer,
restricted to licencees of previous year-If violative. of
Arts. 14 and 19(1) (g) of Constitution-Art. 19(6) (ii)-
Monopoly of CGovernnent-Tests for validity-Bona fides of
CGovernment and error of judgnent by Government-1f a  defence
to discrimnation.

HEADNOTE

Kendu tree is a wild growth and its leaf is used mainly in
the manufacture of bidis. To regulate trade in Kendu |l eaves
and prevent exploitation of growers and pluckers the

respondent-State adopted diverse neasures. In 1961, the
Oissa Kendu Leavs (Control of Trade) Act, 1961, was
enact ed. By s. 3 of the Act no person other than the
Governnment, an authorised officer of the Government, or an
agent appointed by the Government shall purchase or
transport Kendu | eaves; and under- s. 4 the Government is,
authorised to fix the price at which the leaves shall be
purchased fromthe growers by the officer or agent of the
CGover nment . Section 10 provides that the Kendu |eaves

purchased shall be sold or disposed of in such manner as the
CGovernment may direct, and under s. Il, at |east one half of
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the net profits derived by the Governnent is to be paid to
Samtis and Gram Panchayats. A grower of Kendu | eaves chal -
lenged ss. 3 and 4 and r. 7(5) nmade wunder the Act as
infringing his fundanental rights wunder Arts. 14 and
19(1)(f) and (g). This Court, in Akadasi Padhan v. State of
Orissa, [1963] Supp. 2 SSCR 691, held that ss. 3 and 4 did
not infringe Art. 19(6) (ii), but that the State was in-
conpetent to inplenment the provisions of the Act and give
effect to its nonopoly, because, the agents appointed were
not really agents of the Governnent but were authorised to
carry on trade in the | eaves purchased not on behalf of the
CGovernment but on their own account, and that it thus gave
rise to a nmonopoly in favour of the agents which was not
protected by Art. 19(6) (ii) since the | aw cannot be used by

the State for the private benefit of agents. Thereafter,
the State nmade sone changes in the inplenentation of its
monopoly. In 1966, it invited tenders from persons desirous

of purchasing Kendu-leaves purchased by the officers and
agents'| of the Governnent. During the years 1966 and 1967,
the prices of Kendu | eaves ruled very high and when sales
were effected by public auction, wprices considerably in
excess of those at which tenders were accepted wer e
real i sed. Early in 1968, the State evol ved another schene
under which, the State offered to renew the |icences of
those traders who in the State’'s view had wor ked
satisfactorily in the previous year and had paid the anpounts
due from themregularly’ The schene was objected to, and
realising that, the schene arbitrarily excluded nmany persons
interested in the trade, and hence was objectionable, the
CGovernment decided to.invite offers for advance purchases of
Kendu | eaves but restricted the invitation to those
individuals who had carried out the contracts . in the
previous year without default and to the satisfaction of the
Covernment, that is, the existing contractors were given the
exclusive right to make offers to

375
purchase Kendu | eaves. This new nethod of offering to
enter into agreenents for advance purchases of Kendu | eaves
by private offers in preference to open conpetition, was
chal l enged by wit petitions in the Hgh Court as violative
of the petitioner’s fundanental rights under Arts. 14 and
19(1) (9) .
The H gh Court held that under s. 10 of the Act the
CGovernment coul d di spose of the |leaves in such manner as - it
thought fit, that the only question for- the  Court was
whet her in adopting the new schene of offering to enter into
advance purchase contracts by private negotiation t he
CGovernment had acted bona fide, and that the | petitioners
failed to show that in exercising its discretion the
CGovernment acted arbitrarily or wi thout bona fides.
In appeal to this Court,
HELD : The validity of a |law by which the State assuned the
nmonopoly to trade in a given commpdity ‘as to be judged by
the test whether the entire benefit arising therefromis to
enure to the State, and the nonopoly is not used as a cloak
for conferring private benefit upon a limted class of
persons. The nonopoly of purchasing Kendu | eaves under S. 3
may be held to be valid if, it be administered only for the
benefit of the State. Similarly,, the right to sell or
di spose of Kendu | eaves by the State under s. 10, in such
manner as the Governnent may direct, would be valid if it be
exercised in public interest and not to serve the private
interests of any person or class of persons. The profit
resulting fromthe sale rmust be for the public benefit and
not for private gain. Section 11 also enphasises the
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concept that the machinery of sale or disposal of the |eaves
nust also be geared to serve the public interest. if the
schene of disposal creates a class of middle nen who could
purchase fromthe Government at concessional rates and earn
large profits disproportionate to the nature of the,service
rendered or duty performed by them it cannot claim the
protection of Art. 19(6) (ii) as it is not open to the
CGovernment to create a nonopoly in favour of third parties
fromits own nonopoly. [383 385A-D

In the present case, the right to nake offers being open to
alimted class of persons it effectively shut out all other
persons carrying on trade in Kendu | eaves as well as new
entrants into the trade.  Both the schenes, evolved by the
CGovernment, nanely the one of offering to enter into
contracts with certain naned |icencees, and the other of
inviting tenders fromlicencees who had in the previous year
carried out their contracts satisfactorily gave rise to a
nmonopoly in the'trade in the |leaves to certain traders and
singled out other traders for discrimnating treatnent.
Therefore, ~they were violative of the fundanental right of
the petitioners wunder Arts. 14 and 19(1)(g) and as the
"schenes were not 'integrally and essentially’ connected
with the creation of the nonopoly they were not protected by
Art. 19(6) (ii). [384 E-H 385 B-D

(a) If the only anxiety of the Governnent was to ensure due
performance by those who subnmtted tenders, Governnment coul d
devi se adequate safe guards. But the classification based
on the circunstance that certain existing contractors had
carried out their obligation in the previous year ,regularly
and to the satisfaction of the Governnent is not  based on
any real and substantial distinction bearing a just and
reasonable relation to the objects sought to be achieved
nanely, the effective execution of the nmonopoly in public
interest, the prevention of exploitation of pluckers and
growers of Kendu | eaves, or the securing of the full benefit
fromthe trade, to the State. [384GH, 386B-D

376

(b) The schenme could not be supported on the ground that it
i mposed reasonabl e-restrictions, within the neaning of Art.
19(6), on the fundanental rights of traders-to carry on
busi ness in Kendu | eaves. [38SC- D

(c) The plea that the action of the Government was -bona
fide cannot be an effective answer, because, the Government
had not considered, the prevailing prices of Kendu |eaves
about the tinme when offers were nade, the estimated crop
the conditions in the market, offers of higher prices and
the likelihood of offerors of higher prices carrying out
their obligations and whether it was in the, ‘interests of
the State to invite tenders in the open market. from al
persons irrespective of their having taken contracts in the
previ ous year. [385H 386A-B]

(d) It ~could not also be said that the Governnent  nerely
conmitted an error of judgment in adopting the inpugned
schene. It is not a case of the Government erring in the
exercise of its discretion, but the action of t he
CGovernment was itself not valid. [386 B-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Givil Appeals Nos. 1472 to 1474

of 1968.

Appeal s by special |eave fromthe judgnent and order dated
May 8, 1968 of the Orissa High Court in OJ.C. Nos. 49, 52
and 132 of 1968.
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J. B. Dadachanji, for the appellant (in CAs. Nos. 1472 and
1473 of 1968).
A S. R Chari, Govind Das and J. B. Dadachanji, for the
appellant (in C. A No. 1474 of 1968).

K. Daphtary, Santosh Chatterjee and R N. Sachthey, for
the respondent (in all the appeals).
The Judgrment of the Court was delivered by
Shah, J. These appeals arise out of orders passed in peti-
tions moved before the H gh Court of Oissa challenging the
schene adopted by the Government of Orissa for sale of Kendu
| eaves in which the State has assuned a nonopoly of trading,
by the Oissa Kendu Leaves (Control of Trade) Act 28 of
1961.
Kendu tree is a wild growmh. |Its leaf is used mainly in the
manufacture of bidis. To regulate the trade in Kendu | eaves
the State of Oissa has adopted diverse executive, and
| egi slative neasures. In exercise of the powers conferred
by S. 3(1) of the Orissa Essential Articles Control and
Requi sitioning (Tenporary Powers) Act, 1947 the Governnent

of Oissa issued the Oissa kendi. Leaves (Control and
Distribution) Oder, 1949, providing for the is-sue of
licences to person trading in Kendu |eaves. The District

Magi strates were authorised to fix the mnimum rates for
purchase of Kendu leaves and the Order provided that the
i censees shall purchase Kendu | eaves fromthe pluckers or
37 7

owners of private trees and forests at rates not below the
m ni mum prescribed. A trader in Kendu | eaves chall enged the
validity of the Act and the Order before the High Court of
Oissa on the plea that the State Legi sl ature was
i nconmpetent to enact the Act and that in any event the Act
and the Order infringed the guarantee of fundanental freedom
to carry on business under Art-: 19(1) (9) of t he
Constitution. A Division Bench of the Orissa High Court
upheld the wvalidity of the Act: Jagdish Patel v, Pate
Tobacco Conpany(1). The Court observed that the main
purpose of the Oder was to prevent indiscrimnpate and
unrestricted conpetition in the trade in Kendu | eaves and to
protect the growers and pluckers from exploitation

The Order of 1949 was replaced by another Order issued in
1960, but wthout any substantial changes in its - principa
provi si ons. Thereafter the State Legislature enacted the
Oissa Kendu Leaves (Control of Trade) Act 28 of 1961. By
s. 3 of the Act no person other than (a) the Government; (b)
an officer of Government authorised in that behalf; (c) an
agent in respect of the unit in which the | eaves have grown

shall purchase or transport Kendu |l eaves. By s. 4 it was
enacted that the Governnment shall, after consultation wth
the Advisory Commttee, fix the price at which Kendu 1 eaves
shall be purchase( any officer or agent from growers, of

Kendu |eaves during any year. By s. 8 the Government was
authorised to 'appoint agents for different units to
purchase Kendu | eaves. Section 10, provided that
"Kendu |eaves purchased by Governnment or by
their officers or agents under this Act shal
be sold or otherw se disposed of in such
manner as CGovernnent may direct."”
Qut of the net profits derived by the Government, from the
trade in Kendu | eaves under the Act, by s. 1 1, an anount
not |ess than one half was to be paid to Samtis and G ama
Panchayat s. Sections 14, 15 and 16 dealt with penalties,
attenpts and abetnment of offences and procedure of courts.
Section 18 conferred upon the Governnent power to make
rules for carrying out the purposes of the Act.
Agents were appointed by the Government of Orissa to pur-
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chase Kendu | eaves. The agents were, authorised under the
agreenments to purchase the Kendu | eaves and also to trade in
the Kendu | eaves purchased.

A grower of Kendu | eaves noved a petition in this Court
cont endi ng that the principal provisions of the Act

infringed his
(1) A1 . 1952 Oi 260.
378

fundanental rights under Arts. 19(1)(f) & (g) and Art. 14.
He <challenged ss. 3 and 4 and rule 7(5) as infringing the
fundanental right under Art. 19(1)(f) and (g) of the Consti -
tution, and ss. 5 6 and 9 as contravening the -equality
clause of the Constitution. This Court held in Akadas

Padhan v. The State of Olissa(l) that the Oissa Kendu
(Control of Trade) Act, 1961, was a valid piece of
legislation, and creation of a State nonopoly in Kendu
| eaves was protected by Art. 19(6) as amended by the
Constitution (First Amendnent) Act, 1951. In the opinion of
the Court, fixation of prices prescribed by S 4 was
reasonabl'e ~and in the 'interest of the general public both
under Art. 19(5) and Art. 19(6) and S. 4 of the Act was on
that account valid. The Court further held that section 3
whi ch all owed the Governnent or an officer of the Governnent
authorised in that behalf or an agent in. respect of the
unit in which the leaves were grown, to purchase or
transport Kendu | eaves for and on behalf of the Governnent
was not open to attack. But in the view of the Court the
categories of persons nentioned incls. (b) & (c) of S 3
i.e. officers of the Government and agents were intended to
work for the Government and all their actions and dealings
i n pursuance of the provisions of the Act had to be actions
and dealings on behalf of and for the benefit " of the
Covernment, and since under the agreenent obtained from the
agent under r. 7 (5) to work the nonopoly of the State, the
appoi ntees were not made agents in the strict sense of- the
term and were appointed to carry-on trade on their own
account, the agreenments were invalid. The Court accordingly
held that the State Governnent was inconpetent to inplenent
the provisions of the Act through the Agents appoi nted under
those agreenents.

Thereafter the CGovernment of Orissa made sone changes in the
machi nery for inplenentation of the nonopoly and entered
into agreenments, of sale of Kendu |eaves after inviting
tenders fromtraders. Even against this schenme objections
were raised. It was clained by persons interested in the
Production and trade in Kendu | eaves that the CGovernnent of
Oissa nerely resorted to a device of introducing purchasers
who were nere associates or nomnees of the ("so called
agents," and that the position renmained practically the sane
as in the days before the judgnent of this Court.

On February 2, 1966, the Governnent of Oissa invited
tenders from persons desirous of purchasing Kendu' |eaves
purchased or collected by Government or by their officers or
Agents under the provisions of the Oissa Kendu Leaves
(Control of

(1) [21963] Supp. 2 S.C R 691

37 9

Trade) Act, 1961, in the units as constituted under s. 5 of
the Act. In the | ast paragraph of the tender notice it was
stated

"I'f the person appointed as Purchaser during
the currency of his agreenent in respect of
any Unit duly observes and perfornms all the
ternms and conditions to the satisfaction of
the Government and if the Governnment are
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satisfied that the Purchaser has been pronpt
in taking delivery of |[|eaves and nmaki ng
paynments, the Government nmay grant to the
Purchaser a renewal of 'his appointnent for
one year on such ternms and conditions as nay
be mutual Iy agreed upon.™
During the years 1966 and 1967 the prices of Kendu |eaves
ruled very high and when sales were effected on behalf of
the Government of Oissa in certain cases by public
auctions, prices considerably in excess of those at which
tenders were accepted were realized. Early in 1968 letters
were addressed to certain traders intimating that it had
been deci ded by the-Governnent of Orissa to renew "l eases of
Kendu Ileaf Units" held by them for the year 1968 if they
accepted the terns set out therein. Under this schene the
Government 'O fered to those |licensees who in their view had
wor ked satisfactorily in'the previous year and had paid the
amounts due fromthemregularly to continue their |icences
with the added provision that the agents with whomthey had
been working in 1967, will also work during 1968. The 1link
between the -agent and the purchaser which had been the
subject matter of agitation in previous years. it was
cl ai med, was extended by the schene.
On January 24, 1968, a petition was mnoved by Rashbihar
Panda in the H gh Court of Oissa under Art. 226 of the Con-
stitution challenging the action, of the Governnent. The
Covernment, it appears, had second thoughts and the offers
to renew the previous licenses were wthdrawmn and the
licensees were inforned that the Governnment had decided to
invite offers for advance-purchases from persons who had
purchased Kendu | eaves from individual units during the year
1967 and had not commtted default in paynment of the dues.
O her wit petitions were filed challenging the legality of
the new method adopted by the State Government of offering
to enter into agreenents for advance purchases of Kendu
| eaves by private offers in preference to open conpetition
It was urged on behalf of the petitioners that in seeking to
enter into agreenents for advance purchase contracts, for
Kendu |eaves by private negotiation the State  Governnent
sought | to support their party interests in preference to
public ’'benefit envisaged by the State nmonopoly, ~and that
the so-called State

380
nonopoly trade in Kendu | eaves "was a col ourable device to
nmake, 'it appear constitutional and permi ssible under Art.

19(6) (ii) of the Constitution", whereas in truth it was
intended to benefit only the supporters of the party in
power, and the schene on that account "was a fraud on._ the
Constitution". The new scheme, it was said, was devised for
the purpose of increasing the party funds to the detrinent
of public revenue, and on that account the act of the State
Governnent was "nmala fide and wunconstitutional". The
petitioners claimed that the Governnent of Oissa had
classified the units into five sections raising the royalty
or share of profit fromthe purchaser fromRs. 44 to a

maxi mum anmount of Rs. 64 whereas the offer of one of the
petitioners who offered Rs. 1 00 per bag in addition to the
rates offered by the Governnment by a telegram early in
January 1968 and followed by a confirmatory letter, was not
accept ed. It was further said that an offer nade by a

manufacturer of bidis to purchase the entire crop for a
total amount of rupees three crores was al so not accepted.

On behalf of the State it was subnitted that till 1967 no
rate was fixed for dried and processed | eaves in the hands
of the growers but when the new Mnistry assuned office in
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1967 the mninmum price was fixed at Rs. 35 per bag of
processed |eaves in the hands of the growers, which was
|ater raised to Rs. 45 per bag, and the remuneration payable
to pluckers was also raised under orders issued by the
CGovernment, and as a result thereof it was anticipated that
the pluckers and growers would earn Rs. 47 |l akhs in addition
to the ampunt they had earned in 1967; that the schene of
naki ng an offer to established |icensees was evolved with a
view to "close the channels of corruption and the policy had
elimnated all sorts of negotiations or personal approach in
the mtter of sale of Kendu | eaves by the Government", and
after careful consideration, the Government determned the
fair price that may be realized by selling Kendu I eaves,
that the deal ers who were given contracts for two years by
the previous Mnistries had been offered options to purchase
the | eaves at rates higher than ’those obtaining during the
last few years and that under-the new policy the profits
earned ~rose from Rs. 1, 00,75,000 in 1962-63 to Rs.
1,91,00,000 in 1968-69. It was also submtted that under s.
10 of the Kendu Leaves (Control of Trade) Act, t he
CGover nent _was aut hori sed to di spose of the Kendu | eaves in
such nmanner as the CGovernment may direct and thereby the
authority vested in the Government to use their discretion
"was not anenable  to the wit jurisdiction of the Hi gh
Court", and that fromthe data furnished it was clear that
the Government had acted in the best interests of the State
and the "figures showed their bona fides in the matter".
381
The High Court Was of ‘the view that the State having assumed
nmonopoly of trading "in Kendu | eaves was alone entitled to
purchase the Kendu | eaves fromthe prinary producers, and
was by s. 10 authorise to dispose of the |eaves "in such
manner as the Governnent 'may direct'. Section 10, in the
view of the H gh Court Placed no restriction on the ‘manner
in which the Government may sell Kendu | eaves, and the only
guestion which the Court had to consider was whether in
adopting the new schene of offering to enter into/ advance
purchase contracts by private negotiations for selling Kendu
leaves in 1968 the, CGovernnent had acted bona fide: The
H gh Court observed:
.. we hold that the GCovernnment’'s
exerci se of the power or discretion under s. 1
0 cannot be said to be arbitrary as it i's open
to the Government to direct the sale  or
di sposal of Kendu | eaves in any _manner- they
may direct-either by advance pur chase
contracts by private negotiations or by public
auction or by tender; it is not a case where
the State Governnent has exercised this  power
or discretion without jurisdiction. The Court
is not concerned with the propriety - of the
Government’s action in adopting the particul ar
manner of sale or disposal as it purported to
direct. Evidently, the Government acted, as
any prudent businessman would do, for the
purpose of getting the naximum revenue-net
profits-from the trade in Kendu | eaves.
Governnment’s direction, in exercise of the
power of discretion conferred on them under s.
10, as to whether a particul ar-manner of sale
or disposal will be suitable in a particular
year, will depend entirely on their subjective
sati sfaction, wupon consideration of a nunber
of factors which may vary fromyear to year
Such direction by the State CGovernment as to
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the particular manner of sale or disposal in a
particul ar year, as dependent on t he

subj ective satisfaction of the Government as
aforesaid, is not justiciable. There is also

not hi ng on record to show | ack of bona

fides on
the part of the State Governnent in adopting
the manner it did private negotiations-in the
matter of sale of Kendu | eaves in 1968; nor
have we been shown any material to hold that
its action was capricious or arbitrary or in
excess of its jurisdiction.”

Article 19 (1) (f ) guarantees the citizens the right to

acquire, hold and dispose of property, and Art. 19(1) (9)

guarantees the right to practise any profession, or to carry

on any occupation, trade or business. The right under cl

(f) 1is subject toreasonable restrictions which the State

may i npose on the exercise of the right in the interests of

the general public or for the pro

P C 1.169-6

382

tection of the interests of any scheduled tribe. C ause (6)

of Art. 19 which was anended, by the, Constitution (First

Amendnent) Act, 1951, sets out the restrictions which may be

,up 1 on the right topractise a profession or to carry on

any occupation, trade or business. It states
"Nothing in sub-clause (g) of the said clause
shal I affect the operation of any existing |aw
in- so far as it ,inposes, or prevent the
State from meking any law inposing, in the
interests of the general public, reasonable
restrictions on the exercise of the right con-
ferred by the said sub-clause, and, in
particular, nothing in the said sub-clause
shal | affect the operation of any existing | aw
in so far as it relates to, or prevent the
State from making any law relating to,
(ii) the carrying on by the State, ‘or 'by a
corporation owned or controlled by the /State,
of any trade, business, industry or _service,
whet her to the exclusion, conplete or partial,
of citizens or otherw se.”

In Akadsi Padhan’s case(1l) this Court held that by the

amendnments in Art. 19(6) it was intended that the State

nonopoly in respect of any trade or business  nust- be

presuned to be reasonable and in the interests of the

general public; that the expression "law relating to"
occurring in cl. (ii) neans "essential and basic! provisions"
enacted to give effect to the nonopoly i.e. . provisions
"integrally and essentially connected with the creation |, of
the nmonopoly "; that the provisions which are incidental or

subsidiary to the creation or operation of the nonopoly nust
fy. the test of the main clause, and that if the |aw
infringes any other fundanmental right incl. (1) of Art. 19
it must be tested under the appropriate provision governing
it. "M Court accordingly held that ss. 3 and 4 of the Act
were valid but declined in substance to give effect to the
nonopol y because the agents appoi nted were not agents of the
CGovernment nerely for purchasing Kendu |eaves but were
"authorised to carry on trade in | eaves purchased on their
own account. The operation of the State nobnopoly was in the
view of the Court to give rise to a nonopoly in favour of
the agents which had not the protection of Art. 19 (6) (ii).
The Court observed that the appointee nmust be "an agent of
the CGovernment strictly so-called" acting-for and on behalf

satis
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of the Governnent and not on his own behalf., the ' Court
whi | e uphol di ng the grant of nonopoly by S. 3 of the Act to
the CGovernment to carry on the business of purchasing Kendu
| eaves was of the view that the | aw cannot be used by the
State for the- private benefit of agents; it nust only be
adm ni st ered
(1) [21963] Supp. 2 S.C R 691

383
for the benefit of the general public, and any, arrangenent
i n which under the guise of a nonopoly the State pernmtted a
Set of persons to meke profit for thenselves by carrying on
busi ness in Kendu | eaves on their own behal f was invalid.
It is urged by the appelllants that the machi nery devi sed by
the Governnent for sale of Kendu | eaves in which they had
acquired a nonopoly to trade was violative of t he
fundanental , rights guaranteed under Arts. 14 and 19 (1) (9)
of the Constitution. It is said that the purchasers are
nmerely - nom nees” of the agents.  'It is also claimed that
after this Court struck down a schene under, which the agents
were to carry -on business-in Kendu |l eaves on their own
account and to nmake profit for thenselves, the Governnent
with a viewto help their party-nen set up a body of persons
who were to be purchasers to whom the nmonopoly sales were to
be nmade at concessional rates and that the benefit which
woul d have otherw se been earned by the State accrued to
those purchasers.
Section 10 of the Act is a counter-part - of s. 3 and
aut horises the Governnment to sell or Qherw se dispose of
Kendu |eaves in such manner as the Government ‘may direct.
If the nonopoly of purchasing Kendu | eaves by s. 3 is valid,
insofar as it: is intended to be adm nistered only for the
benefit of the State, the sale or disposal of Kendu |eaves
by the Governnment nust also be in the public interest and
not to serve the private interests of any person or class of
per sons. It is true that it is for the Governnment, having
regard to all the circunstances, to act as a  prudent
busi ness-man would, and to sell (or otherw se dispose of
Kendu | eaves purchased under the nonopoly acquired under S.
3. but the profit resulting fromthe sale nust be for the
public benefit and not for private gain’ Section 11 which
provides that out of the net profits derived by the
CGovernment fromthe trade in Kendu | eaves an anount not | ess
than one half is to be paidto the Sanmtis and G am
Panchayat s enphasi ses the concept that the machinery of sale
or disposal of Kendu | eaves nust al so be geared to serve the
public interest. |If the schene of disposal creates a class
of m ddl e-men who woul d purchase fromthe Government Kendu
| eaves at concessional rates and would earn large profits
di sproportionate to the nature of the service rendered or
duty perforned by them it cannot claimthe protection of
Art. 19(6) (ii).
Section 10 | eaves the nethod of sale or disposal of | Kendu
| eaves to the Governnent as they think fit. The action of
the CGovernment if conceived and executed in the interest  of
the general public is not open to judicial scrutiny. But it
is not given to the Governnent thereby to create a nopnopoly
in favour of third parties fromtheir own nonopoly.
384
Validity of the schemes adopted by the Governnment of Orissa
for sale of Kendu | eaves nust be adjudged in the I|ight of
Art. 19(1)(g) and Art. 14. Instead of inviting tenders the
CGovernment offered to certain old contractors the option to
purchase Kendu | eaves for the years 1968 on terns nmentioned
therein. The reason suggested by the, Governnent that these
offers were made because the purchasers had carried out
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their obligations in the previous year to the satisfaction
of the Governnent is not of any significance. From the

affidavit filed by the State CGovernment it appears that the
price fetched at public auctions before and after January
1968 were nuch higher than the prices at which Kendu | eaves
were offered to the old contractors. The CGover nent
realised that the schene of offering to enter into contracts
with the old licensees and to renew their terns was open to
grave objection, since it sought, arbitrarily to exclude
many persons interested in the trade. The Government then
decided to invite offers for advance purchases of Kendu
| eaves but restricted the invitation to those individuals
who had carried out the contracts in the previous year
without default and to the satisfaction of the Government.
By the new scheme instead of the Government nmaking an

offer, the existing contractors were given the exclusive
right to make offers to purchase Kendu | eaves. But insofar-
as the right to make tender-, for the purchase of Kendu
| eaves was restricted to those persons who had obtained
contracts in the previous year. the schene was open to the
gane objection. The right to nake offers being open to a

l[imted class of persons it effectively shut out all other
persons carrying on- trade in Kendu |leaves and also new
entrants into t hat busi ness. It was ex facie

di scrimnatory, and inposed unreasonable restrictions upon
the right of persons other than existing contractors to
carry on business. In our view, boththe schenes evol ved by
the Governnment were violative of the fundamental right of
the petitioners under Art. 19(1)(g) and Art. 14 because the
schenmes gave rise to a nmonopoly i'n the tradein Kendu | eaves
to certain traders, and singled out other -traders for
di scrimnatory treatnent.

The classification based on the circunstance that existing
contractors had carried out their obligations in the pre-
vious year regularly and to the -satisfaction of t he
CGovernment is not based on_ any real and substantia
distinction bearing a just and reasonable relation’ to the
object sought to be achieved i.e., effective execution of

the nonopoly in the public interest. Excl usion of al
persons interested in the trade, who were not “in the
previous year licensees is ex facie arbitrary : it had no

direct relation to the object of preventing exploitation of
pl uckers and growers of Kendu | eaves, nor had it any just or
reasonabl e relation to the securing of the full benefit from
the trade, to the State.

385,

Validity of the |aw by which the State assumed the nmonopoly
to trade in a given commodity has to be judged by the,  test
whet her the entire benefit arising therefromis to enure to
the State, and the nonopoly is not used as a cloak for
conferring private benefit upon a limted class of © persons.
The schene adopted by the Governnment first of offering to
enter into contracts with certain naned |icensees, and | ater
inviting tenders fromlicensees who had in the previous year
carried out their contracts satisfactorily is liable to  be
adj udged void on the ground that it unreasonably excludes
traders in Kendu |leaves fromcarrying on their business.
The scherme of selling Kendu | eaves to sel ected purchasers or
of accepting tenders only from a specified class of
purchasers was not "integrally and essentially" connected
with the creation of the nonopoly and was not on ,,the view
taken by this Court in Akadasi Padhan’s case(1l) protected by
Art. 19(6)(ii): it had therefore to satisfy the requirenent
of reasonabl eness under the first part of Art. 19(6). No
attenpt was nade to support the schene on the ground that it
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i nposed reasonabl e restrictions on the fundanental rights of
the traders to carry on business in Kendu | eaves. The High
Court also did not consider whether the restrictions inposed
upon per.sons excluded fromthe benefit of trading satisfied
the test of reasonabl eness under the first part of Art.
19(6) . The Hi gh Court exam ned the problemfromthe angle
whet her the action of the State Government was vitiated on
account of any oblique notive, and whether it was such as a
prudent person carrying on business nay adopt.

No expl anati on has been attenpted on behalf of the State as
to why an offer made by a well-known manufacturer of bidis
interested in the trade to purchase the entire crop of Kendu
| eaves for the year 1968 for rupees three crores was turned
down. If the interests of the State alone were to be taken
into consideration, the State stood to gain nore than rupees
one crore by accepting that offer. W are not suggesting
that nmerely because that of fer was nmade, the Government was
bound to acceptit. ~The Governnment had to consider, as a
pr udent businessman, whet her, " having regard to the
ci rcunstances, it should accept the offer, especially in the
i ght of the financial position of the offeror, the security
which he was wlling to give and the effect which the
acceptance of the offer nmay have on the other traders and
the general public interest.

The |earned Judges of 'the Hi gh Court have observed that in
their view the exercise of the discretion was not shown to
be arbitrary, nor was the action shown to belacking in bona
fides. But that conclusion is open to criticism at the
government is not shown to have considered the prevailing
prices of Kendu

(1)[1963] Sup 2 S.C R 691
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| eaves about the tine when offers were nade, the estimted
crop of Kendu | eaves, the conditions inthe market and the
i kelihood of offerors at higher prices carrying out their
obligations, and whether it was in the interests of the
State to invite tenders in the open market fromall ' persons
whet her they had or hid not taken contracts in the  previous
year. If the Government was anxious to ensure due
performance by those who subnmitted tenders for purchase of
Kendu |eaves, it was open to the CGovernnent to devise
adequate safeguards in that behalf. In our —judgment, the
pl ea that the action of the Governnent was bona fide ~cannot
be an effective answer to a claimnade by a citizen that his
fundanental rights were infringed by the action of the Gov-
ernment, nor can the claimof the petitioners be defeated on
the plea that the Governnent in adopting the inmpugned schene
conmmitted an error of judgnent. The plea (would  have
assisted the Government if the action was in |aw valid and
the objection was that the Governnent erred in the -exercise
of its discretion. It is unnecessary in the circunstances
to consi der whether the Government acted in the interest of
their party-men and to increase party funds in devising the
schenes for-sale of Kendu | eaves in 1968.

During the pendency of these proceedings the entire year for
which (the contracts were given has expired. The persons to
whom the contracts were given are not before wus, and we
cannot declared the contracts which had been entered into by
the Governnent for the sale of Kendu | eaves for the year
1968 wunlawful in these proceedings. Counsel for the
appel lants agree that it would be sufficient if it be
directed that the tenders for, purchase of Kendu | eaves be
invited by the Governnent in the next season from al
persons interested in the trade. W trust that in accepting
tenders, the State Governnent will act in the interest of,
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the general public and not of any class of traders so that
in the next season the State may get the entire benefit of
t he nonopoly in the trade in Kendu |eaves and no
di sproportionate share thereof may be diverted to any
private agency. Subject to these observations we nake no
further order in the petitions out of which these appeals

ari se.

There wll be no order as to costs in all these appeals
t hroughout .

V.P.S. Schene decl ared invalid.

387




