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Cvil Appeal Nos. 2416-18/93, 2419/93,  2420-25/93,
2426- 28/ 93, 2429-32/93, 2433-38/93

JUDGMENT

Par i poor nan. J.

Leave granted in all the special |eave petitions.

In this batch of at appeals a commpn question of |aw
arises for consideration. It is regarding the interpretation
to be pl aced on Section 61(2) of the Custons Act
(hereinafter referred to as the ‘Act’). The Hi gh Court of
Bonbay dism ssed a batch of 36 wit petitions in-the matter
by a comon judgnment dated 19t h Novenber, 1932. The question
that arose for considerati on was posed, thus:-

"On inportation of goods under OG

if the inmporters had kept the same

in the warehouse under Section 59

of the Act and after expiry of

statutory period of three nmonths if

they clear the goods wunder the

Advance Licence issued under DEEC

Schene, whether such inporters are

liable to pay interest on the

amount of duty which was assessed

and ascertained on the date of

war ehousing until the goods is

cl eared under Section 68 of the Act

(excluding the free period of three

nont hs) . "

3. Wit Petition No. 1854 of 1991 was treated as the main
case. The facts in the said case were adverted to in detail

The judgment in the said case was followed in all other
cases, including wit Petition Nos. 1908 of 1991, 1958 of
1991 and 3145 of 1991. The three appeals C. A Nos. 2416-2418
of 1993 are preferred against the judgnents in the said wit
petitions. For convenience sake the facts relevant to Wit
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Petition No. 1854 of 1991 (the main judgnent) wll be
adverted to since the facts are alnpst identical in all the
ot her cases.

4. There are two petitioners in Wit Petition No. 1854 of
1991. The first petitioner is a public limted conpany
i ncorporated under the Conpanies Act, 1956 The second
petitioner is a shareholder. The conpany is engaged in the
busi ness as Inporters, Exporters and Mnufacturers. The
first respondent is Union of India and the second and third
respondents are officials of Custons Departnent. The
petitioners inported Polyester Filament Yarn of Taiwan
origin. The said goods were shipped by the foreign suppliers
fromthe port of shiprment Keelung and on renoval of the
goods the petitioners filed 6 Bills of Entry for
war ehousi ng. The goods were all owed to be warehoused under 6
Bonds all dated 4th Decenber, 1990 expiring on 3rd March,
1991. On or about - 9th May 1991, the petitioners filed 6
Bills of Entry for Ex- Bond - cl ear ance for the home
consunpti on, Copies of these Bills of Entry for Ex-bond are
Exhi bits B-1 to B-6. In viewof the Advance Licence produced
by the petitioners, they were entitled to clear the goods
under Exenption Notification read with Duty Exenption
Entitlement Certificate (DEEC). Respondents accordingly

assessed these Bills of Entry to" NI" duty but they
endorsed thereon to recover interest at 18% on duty from4th
March, 1991 till clearance, although the 'duty assessed is

nil duty. The petitioners cleared the goods under DEEC
Advance Licence.
5. The action of the respondents to recover interest e per
annum was chal | enged by the petitioners. According to them
no duty was payable a fortiori, no interest is also payable.
The action is challenged as wunauthorised, ~arbitrary and
illegal. section 01(2) of the Act, ~as it stood at the
relevant tinme, is relied on to substantiate the plea. The
thrust of the plea is that the goods cleared were duty free
and if no duty was recoverable on the inported goods at the
time of clearance, no interest can be charged nuch | ess at
under Section 61(2) of the Act.
6. In all these cases, the assessees have inported goods
under OGL and filed Bills of Entry under Section 59 for
war ehousi ng. Accordingly, the inported goods were kept in
war ehouse. It is also comon premse that all these
i nporters have obtai ned Advance Li cence under DEEC Schene at
a later point of tine. It is also common prenise that after
expiry of three nonths period, these inporters cleared the
war ehoused goods against their respective licence  w thout
paynment of duty and refused to accede to the request made by
the respondents to pay interest on the duty assessed
(earlier) at the time of warehousing the goods.
7. The Division Bench of the Bonbay H gh Court, /after
referring to Sections 2(14), 2(15), 12, 15, 25(1)-and (2),
59, 61 and 68, and the Exenption Notification (Genera
Exenpti on No. 147) and Duty Exenption Entitlenent Certificate
(DEEC) (pages 168-170 and 176 of the paper book), came to
the following conclusion in paragraph 20 of the judgnent,
t hus:
"“....until goods were sought to be
cl eared agai nst Advance Licence
till then, duty under the Custons
Act was payable to the Respondents.
By reason of facility wunder the
DEEC schene, the inporters were
permtted to apply for Advance
Li cence. The anpunt of interest
therefore started accrui ng and
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remai ned accumul ated fromthe date
when goods were warehoused and
subject to statutory period of
three nonths as provided under
Section 61(1) (b) of the Act. In
our opinion, the interest started
automatically accruing to the
amount of duty after expiry of
period of three nonths till the
dat e of cl earance of goods fromthe
war e house."

It further held thus:-

“"We hold that the petitioners are
liable to pay interest on the
amount of duty payable at the tine
when goods were warehoused till
they are cleared at the rate then
prevailing under Customs . Tariff

Act . "

(enphasi s suppli ed)

It was concluded that the various assessees -- the
importers --- are liable topay interest on the anount of
duty withheld by them in respect of warehoused goods after
the expiry of the ‘period of three nonths till the date of
cl ear ance.

8. W heard counsel
9. The main facts, relevant statutory provisions, the

Notification and 'Schene quoted hereinbelow are not in
di spute. The assessees inported  goods under ' Qpen Cenera
Licence and filed Bills of Entry wunder Section 59 for
war ehousi ng. The goods were kept in the warehouse. The
assessees obtai ned Advance Licence under DEEC Schene at a
later point of time. This was admttedly after the expiry of
the three nonths period stipulated under Section 61(1) of
the Act. At the time of clearance of the goods fromthe
war ehouse against the respective licences, no duty was
payabl e. The question posed is :- Is it open to the Revenue
to demand interest fromthe assessees under Section 61(2) of
the Act? We should nmke it clear that in these cases it is
conmon ground that the assessees have paid the charges due
for the warehouses --- the charges like rent, etc. due for
the respective warehouses.
10. The following statutory provisions are relevant in
t hese cases: -

"2(14) "dutiable goods" nmeans any

goods which are chargeable to duty

and on which duty has not been

pai d;

(15) "duty" neans a duty of custons

| evi abl e under this act."

XXX XXXX

XXXXXX

"12. Dutiable goods -

(1) Except as otherw se provided in

this Act, or any other law for the

time being in force, duties of

custons shall be levied at such

rate as may be specified under the

Customs Tariff Act, 1975 (51 of

1975), or any other law for the

time being in force, on goods
inmported into, or exported from
I ndi a.

(2) The provisions of sub-section
(1) shall apply in respect of al
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goods belonging to Government as
they apply in respect of goods not
bel ongi ng to Governnent."

XXX XXXX
XXXX

"15. Date for determination of rate
of duty and tariff valuation of
i nported goods- (1) The rate of
duty and tariff valuation, if any,
applicable to any inported goods,
shall be the rate and valuation in
force,---

(a) in the case of goods entered
for home consunption under Section
40, on the date on which a bill of
entry in respect of ~such goods is
presented under that section;

(b) in the case  of goods cleared
froma warehouse under Section 68
on t'he date on which the goods are
actually renoved from t he
war ehouse;

(c) in the case of any other foods,
on the date of ‘paynent of duty;
Provided that/ if-a bill of entry
has been presented before the date
of entry inwards of the vessel hy
whi ch the goods are inported, the
bill of entry shall be deened to
have been presented on the date of
such entry inwards."

XXX XXX
XXX

"25. Power to grant exenption from
duty - (1) | f t he Cent ral

CGovernnment is satisfied that it is
necessary in the public interest so
todo it may, by notification in
t he public Gazette, exenpt
generally either absol utely or
subject in such conditions (to be
fulfilled bef ore or after
clearance), as nmmy be specified in
the notification goods of any
specified description from the
whol e or any part of duty of
custons | evi abl e t hereon.

(2) If the Central GCovernment is
satisfied that it is necessary in
the public interest so to do, it
may, by special order in each case
exenpt from the paynent of duty,
under ci rcunst ances of an
exceptional nature to be stated in
such order, any goods on which duty
is leviable."

XXX XXX
XXX
"59. Warehousing bond - (1) The

i mporter of any goods specified in
sub-section (1) of Section 61 which
have been entered for warehousing
and assessed to duty under Section
17 or section 18 shall execute a
bond bi nding hinself in a sum equa
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to the ampunt of the duty assessed
on such goods- -

(a) to observe all the provisions
of this Act and the rules and
regul ations in respect of such
goods;

(b) to pay on or before a date
specified in a notice of denmand, --
(i) all duties, and interest, of
any, payable under sub-section (2)
of Section 61.

(ii) rent and changes clai mabl e on
account of such goods wunder this
Act, together wth interest on the
same from the date so specified at
the rate of six per cent per annum
or such other rate as is. for the
time being fixed by the Board; and
(¢) 'to di scharge all _penalties
incurred for violation of t he
provisions of this ~Act and the
rules and regul ati ons in-respect of
such goods."

XXX XXXXXXX
XXXX

"61l. Period for which goods may
remai n war ehoused.

(1) Any warehoused goods nay be
left in the warehouse in which they
are deposited or in any warehouse
to which, they may be renoved --
(a) in the case of --

(i) non-consumabl e store; or

(ii) goods intended for supply to a
foreign di plomatic m ssion; or
(iii) goods intended for use in any
manuf acturing process or ot her
operations in accordance with the
provi si ons of section 65; or

(iii) goods intended for use in _any
hundred percent export oriented
undert aki ng; or

(v) goods whi ch the Centra
CGovernment may, if it is satisfied
that it is necessary or expedient
so to do, by notification in the
official Gazette, specify for the
purposes of this clause, till the
expiry of one year:

Expl anation -- For the purposes of
sub-clause (iv), ""hundred per cent
export-oriented undertaking" has
the sanme neaning as in Explanation
2 to sub-section (1) of section 3
of the Central Excises and salt

Act, 1944,
(b) in the case of any other goods,
till the expiry of three nonths,

after the date on which the proper
of ficer made an order under section
60 permitting the deposit of the
deposit of the goods in a warehouse
Provi ded that --

(1) in the case any goods which are
likely to deteri orate, t he
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aforesaid period of one year or
three nonths, as the case may be,
may be reduced by the Coll ector of
Customs to such shorter period as
he may deemfit;

(ii) in the case of any goods which
are not likely to deteriorate, the
aforesaid period of one vyear or
three nonths, as the case may be,
may, on sufficient cause being
shown be extended by the collector
of Custons for a peri od not
exceeding six nonths and by the
Board for such further period as it
may deemfit:

Provided further that - when the
licence for _any private warehouse
is cancelled, the owner of any
goods war ehoused therein shall
wi t hi n"seven days fromthe date on
wi thin seven days fromthe date on
whi ch notice of such cancellation
is given or within such extended
period as the proper officer may
al l ow, renove/ one goods from such
war ehouse to anot her warehouse or
clear them for hone consunption or
exportation.

(2) Were any . war ehoused -goods
remain in a warehouse beyond the
period of one year or three nonths
specified in clause (a) or clause
(b) of sub-section (1) by reason of
the extension of the aforesaid
period or otherw se, interest at
such rate, not exceeding eighteen
per cent per annum as is . for the
time being fixed by the Board shal
be payabl e on the ampunt of duty on
t he war ehoused goods for the period
fromthe expiry of the period of
one year or, as the case may be,

three nonths, till the date of
cl earance of the goods from the
war ehouse.

Provided that the Board may, if it
considers it necessary so to go in
the public interest, waive, by
speci al or der and under
ci rcunst ances of an exceptiona
nature to be specified in such
order, the whole or part of any
i nterest payable wunder this sub-

section in respect of any
war ehoused goods."

XXX XXX
XXX

68. C earance of warehoused goods
f or hone consunpti on -- The
i mporter of any warehoused goods
nay cl ear them for hone
consunption, if --

(a) a bill of entry for hone

consunption in respect of such
goods has been presented in the
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prescribed form

(b) the inport duty Ileviable on

such goods and all penalties, rent,

interest and other charges payable

in respect of such goods have been

pai d; and

(@) "

(enphasi s suppli ed)

The General Exenption and the |Inport-Export (Trade)
Policy, 1990-93 regarding the schene of inport of itens in
advance of issue of licence (para 355) provide as follows: -

GENERAL EXEMPTI ON NO. 147

Exenpti on to goods inported agai nst

advance licences -- In exercise of

the powers conferred by sub-section

(1) of section 65 of the Custons

Act, 1962 (52 of 1962) and in

supersession of the notification of

the 'Government of India in the

M ni'stry of ~ Finance (Departnent of

Revenue) — No. 116/ 88 - Custons
[GS.R No. 406 (E)] dated the 30th
Mar ch, 1988, t he Centra

CGovernment, being satisfied that it
is necessary in the public interest
so to do, hereby exenpts goods
inmported into India against an
Advance Licence' issued under  the
I mports (control) O der. 1955,
being materials required to be
i mport ed for the pur pose of

manuf act ure of products
(hereinafter referred to as the
resul t ant product s) or
repl eni shment of nmaterials having
i denti cal speci fications and

technical characteristics as these
actually used in the nmanufacture of
the resultant products exported or
both, or for export as mandatory,
spares alongwith t he resul t ant
products, for execution of one or
nore export orders or for transfer
to another Advance Licence hol der

from the whole of the duty of
custons | eviable thereon which is
specified in the First Schedule to
the Customs Tariff Act, 1975 (51 of
1975) and fromthe whole of the
additional duty leviable thereon
under section 3 of the said Custons

Tariff Act , subj ect to t he
foll owi ng conditions, nanely :-
(a) ...t

(b) the inporter at the tinme of
cl earance of the inported materials
makes-

(i) a claim in witing to the
Col l ector of Custonms for such
exenption and executes a bond or
| egal undert aki ng bef ore such
authority as nmay be approved by the
Central CGovernnent for conplying
with the conditions specified in
this notification
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(ii) a decl aration before the
Assi stant Col | ector of Cust ons
bi nding hinself to pay on demand an
anmount equal to the duty leviable
but for the exenption, on the
inmported materials in respect of
which the conditions specified in
this notification have not been
conplied with:"

Expl anation - in this notification
(T) o

(TT) o
(1)

(TV)

(v) " Imported into |India against
an Advance Licence" includes --

(a) goods i'mpor ted under any

licence (including Open | Cenera
Li cence) issued under the Inports
and Exports (Control) Act, 1947 (18
of 1947),  for which at the tinme of
cl earance out of Custoni's Control
a valid Advance Licence is produced
by the inporter;™

XXX XXX
XXX
"] MPORT - EXPORT (TRADE) POLICY

1990-93. (Bl ue Book)

I mport of itens in advance of issue
of licence

355(1) Were t he exporter is
otherwise eligible to inport an OG:
itemor other itenms against his own
licences and al so claim ~ duty
exenption benefits under this
Schene, it wll be opento himto
i mport such itens in advance under
OGL. or against his own licences and
keep the sane in Custons Bond for
getting clearance against a valid
licence issued subsequently under
Duty exenption scheme. C earance of
the items fromthe Custons Bonds
can, however, be effected after

obtaining the licence under the
said Schene and without which the
benefit of duty exenption will not
be adm ssi bl e. The decl ar ed
supporting manufacturer of the
applicant can also avail of this

facility by effecting inports OG
items as an Actual User and get the
same cl eared subsequently against a
valid licence issued under the said
Schene in favour of the applicant,

provi ded t he supporting
manuf acturer holds a valid letter
of aut hority i ssued by the

applicant in his favour in terns of
para 352 above.

(2) The facility of the aforesaid
provision for i mport of itens
agai nst ot her licences wll be
avai |l abl e subject to the condition
that the licence in guestion
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debited at the time of inport wll
not be re-credited after clearance

nade against a |licence issued
under Duty Exenption Scherme. It is,
however, clarified that in case
the applicant is already in
possession of a wvalid licence

i ssued under the said scheme on the
date of arrival of the consignnent,

then such itens will be cleared by
the Custonms wth duty exenption
benefits wi thout i nsisting on

keeping the goods, in the Custons

Bond before clearance."

(enphasi s supplied)
12. On a fair reading of the relevant provisions of the Act
and in particular Sections 15; 25, 59, 61 and 68 and the
General  Exenption granted by the Notification (pages 169-170
of the! paper book)  and the Inport-Export (Trade) Policy,
1990- 93 (Blue Book) (page 176 of the paper book), we are of
the opinion that the entire Scheme: is in a ’'package . In
all owi ng exenption to inported goods the CGovernnent had made
it clear that goods inported into |India against the Advance
Li cence includes goods inported under any |icence (including
Open General Licence) for which at the tine of clearance out
of Custons control a valid Advance Licence is produced by
the inporter. It i's open to the inporter to inport the itens
i n advance under Qpen General Licence and keep the sane in
Customs Bond for getting a clearance against. the wvalid
Li cence issued subsequently under Duty Exenption Schene.
When the notification granting the exenption -and also the
Import Policy has totally liberalisedthe entire process,
the nmere fact of warehousing the goods on an anterior date
and clearing the same on the basis of a subsequent Advance
Li cence, wvalidly obtained under Duty Exenption & Schene,
cannot by any stretch of imagination inport the idea of |evy
of interest for the period the goods were kept in the
war ehouse. The liability of the assessee to pay the duty
arises only on clearance of the goods froma warehouse. The
assessee has no obligation to pay duty as |long as the goods
were kept or remained in the warehouse It is only in cases
where the goods kept in the warehouse are exigible to duty,
and they are so kept in the warehouse for nore than the
permtted period, and the sai d goods are cl eared
subsequently and duty paid, interest is chargeable for the
period of delay in the clearance of the 'goods. Since the
goods warehoused are kept for a |onger period such del ay
details del ayed paynent of duty payable and to interest is
charged for such del ayed paynent of duty.
13. In fiscal Statutes, the inport of the words -- "tax",
"interest", “penalty", etc. are well known “They are
di fferent concepts. tax is the amount payable as a result of
the charging provision. It is a conpul sory exaction of noney
by a public authority for public purposes, the paynment of
which is enforced by law. Penalty is ordinarily levied on an
assessee for some contumacious conduct or for a deliberate
violation of the provisions of the particular statute.
Interest is conpensatory in character and is inposed on an
assessee who has withheld of any tax as and when it is due
and payable. The levy of interest is geared to actual anount
of tax wthheld and the extent of the delay in paying the

tax on the due date. Essentially, it is conpensatory and
different frompenalty-- which is penal in character.
14. In the above backdrop, Ilet us consider the scope and

content of Section 61(2) of the Act as it existed at the
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rel evant time. Section 61(1) prescribes the period during
which the goods inported may remain in the warehouse. The
normal period in different cases are provided therein

Extension of time in special cases is also provided. If the
goods i mported remain in warehouse beyond the period
provi ded or extended under Section 61(1), the consequences
are specified in Section 61 (2) of the Act. As per the
provisions of the Act duty is payable (only) when the goods
are cleared . If the goods are not cleared within the tine
granted under Section 61(1) of the Act, and the goods are
cleared later, the paynent of duty exigible on the goods
gets automatically del ayed. It is to neet the said
contingency Section 61(2) provides that iif the goods
war ehoused are cleared beyond the tine specified or granted
under Section 61(1) of  the Act, interest not exceeding 18%
per annum shall be payable on the amount of duty on the
war ehoused goods. 1t is inplicit from the |I|anguage of
Section 61(2) of the Act that the interest shall be payable
on the! anount of duty "payable or due on the warehoused
goods for. the period fromthe expiry of period specified or
granted till the date of clearance  of the goods fromthe
war ehouse. In this case, on-the date of clearance of the
goods, no duty is payable. The goods are not exigible to
duty at that time. Calculation of interest is always on the
principal amount. /The interest payable under Section 61(1)
(2) of the Act is a nmere "accessory of the principal and if
the principal is not recoverable, payable, so is the
interest on it. This is a basic principle based on comon
sense and also flowing fromthe 1anguage of Section 61(1)
(2) of the Act. The principal amunt herein i's the amunt of
duty payable on clearance of goods. Wen such principa

amount is nil because of the exenption, a fortiori, interest
payable is also nil. In other words, we are clear in our
mnd that the interest is necessarily linked to the duty

payabl e. The interest provided under Section 61(2) has no
i ndependent or separate exi stence. Wien the goods are whol ly
exenpted from the payment of duty on renoval from the
war ehouse, one cannot be saddled with the liability to pay
interest on a non-existing duty. Paynent of interest under
Section 61(2) is solely dependent upon the exigibility or
factual liability to pay the principal anmount, that is, the
duty on the warehouse goods at the tine of delivery. At
that time, the principal anpbunt (duty) is not payabl e due to
exenption. So, there is no occasion or basis to'|levy any
interest, either. W hold accordingly.

15. Counsel for the Revenue placed heavy reliance on the
decision of this Court in Union of India vs. Bangalore Wre
Rod MIIl (1996 (83) ELT 251 (SC) ). That was' a decision
rendered in appeal from the decision of the Karnataka Hi gh
Court reported in 1992 (61) FLT 37 (Kar.) In that case the
assessee -- Ms Bangalore Wre Rod MII| -- inported goods on
whi ch custons duty was |eviable under the Act, in the year
1982. On 11.11.1982 it warehoused the said goods wthout
payi ng the duty as contenpl ated by Sections 58 and 59 of the
Custons Act, 1902. On 7.3. 1985, the authorities issued
demand notice «calling upon the assessee to clear the goods
fromthe warehouse within 15 days after paying duty due
thereon. On the date of warehousing the goods, the rate of
custonms duty chargeable on the inported goods was 40% ad
valorem Fore nore than three years the assessee did not
clear the goods. On 9.9.1988 the assessee paid the duty of
Rs.1.40 crores and interest of Rs. 81.49 | akhs as demanded
by the authorities. On the date the goods were cleared from
the warehouse, duty was |eviable on the goods and the rate
was 90% The assessee contended that |evy of interest can,
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if at all, be only after the period fixed or prescribed
under Section 61(1) (a). The said period was originally
three vyears but was reduced by anmendnent Act we.f.
13.5.1983 to one year. The Hi gh Court held that interest is
chargeable on expiry of 15 days fromthe date of notice
dated 7.3.1985, that is for the period 22.3.1985 to
9.9.1988. It was further directed that the interest shall be
calculated taking the rate of duty in force fromtine to
time during the said period. The Revenue pleaded that it is
entitled to interest from11.11.1982 and the interest should
be charged calculating the duty at 90% for the entire
period, i.e., from11l.1 82 to 9.3.1988. The plea of the
Revenue was repelled. The H gh Court issued the follow ng
directions: -

"(a) The respondents are directed

to re-conput e the anmount of

i nterest payable by the petitioner

at-the prescribed rate with effect

from?22.3.1985 upto 9.9.1988 on the

basi's of the anmount of custons duty

which the petitioner would have

been liable to pay to the Centra

Covernment at the rate, which was

prevailing during the different

peri od bet ween 22.3.1985 to

9.9.1988;

(b) After computing the total

amount of interest payable for the

entire period ‘as directed  above,

the respondents shall refund the

bal ance of the ampunt of interest

collected fromthe petitioner."

In appeal, this Court affirmed the said decision. This

Court further held that according to the Act the duty
payabl e woul d be the duty in force on the date of clearance
of goods fromthe warehouse and not the one in force on the
date of inport or on the date  of warehousing ‘and the
liability to pay interest arises only after the 'expiry of
the period of 15 days fromthe date of demand notice. It was
further held that since the rate of duty on the goods was
not 90% through-out the period from22.3.1985 to 9.9.1388,
but was varying, the direction of the Hi gh Court to take the
actual rate in force fromtine to tinme is reasonable. W
fail to see how the said decision is applicable in the
instant cases. That was a clear case where the goods were
exigible on duty on the date of clearance from the
war ehouse. It was not a case where the goods were exenpt
fromthe levy of duty on the date of clearance. The interest
was payable on expiry of 18 days from the date of demand
notice on the duty payable. The facts in the said case are
clearly distinguishable and can have no application to a
situation such as the one in the present case where the
goods are not exigible to duty at all on the date of
cl earance from the warehouse being totally exenpt fromthe
| evy.
16. W are of opinion that the High Court erred in holding
that the inporters -- assessees are liable to pay interest
in the instant cases in respect of warehoused goods, though
at the tinme of clearance the goods were exenpt from paynent
of duty. The common judgnent of the Bombay Hi gh Court dated
19th Novenber, 1992 is reversed. Al the appeals are all owed
with costs, including counsel fee Rs. 5,000/- in each case.




