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The appel | ant al ong with 15 other accused was put to tria
before Il Additional Sessions Judge, Guntur in Sessions Case No. 18
of 1994 to answer the follow ng charges:

"Charge No. 1. - That you Al to Al6 at about 5.30 p.m
on 13th day of Cctober, 1992 on the highway between
Sattenapal li and Macherla in between 38/2 and 38/ 4

K.M Stone after crossing Pakal apadu maj or canal

fornmed into one group and were nenbers of unlawfu
assenbly and did in prosecution of the conmon object of
such assenbly viz., of killing the deceased person'R
Venkat eswarl u son of Chi na Bapai ah; 35 years, V.A O

of Tondapi village, and rioting and at that time you were
armed with deadly weapons |ike country made bonbs,
axes, spears and knives which are dangerous in nature
and thereby commtted an of fence puni shabl e under
section 148 of the Indian Penal Code and within ny
cogni zance;

Charge No. 2: - That you A-1 to A-16 at about the sane
time, date and place and in the course of sane transaction
as nentioned above; charged the deceased

R Venkat eswarl u son of Chi na Bapai ah, 35 years, V.A. O
of Tondapi village while he was coning on the notor
cycl e and when he reached the spot, all of you energed
fromthe bushes on either side of the road and that AlO,
Al2, A8 and Al16 hurl ed bonbs and when the deceased

fell down all of you surrounded himand that A-1, A9
and A-10 of you axed on his head and that A-1 and A-2

of you cut the throat of the deceased with axe and | ong
knife and that A-4, A-6 and A-7 of you stabbed himwth
spears on abdonen and | ower portion and that A-5

st abbed himw th spear on abdonen and that A-3 axed

hi m near right ear, A-8 stabbed with spear on his neck
A-10 axed on the fore-head of him A-11, A-12 and A-13
with spears and A-14 and A-16 with axes attacked the
deceased indiscrimnately and A-15 with knife stabbed
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on his neck resulting in his death instantaneously and
thereby comitted an offence puni shabl e under section
302 read with 149 of the Indian Penal Code and within
nmy cogni zance;

Charge No. 3: - That you A-8, A-10, A-12 and A-16 of
you at about the sane tine, date and place and in the
course of same transaction as nentioned above; hurled
countrynade bonbs at the deceased R Venkateswarlu in
order to kill himwhile in possession of the Expl osive
Subst ances whi ch are dangerous in nature which bonbs
expl oded and thereby committed an of fence puni shabl e
under sections 3 and 5 of Expl osi ve Substances Act and
wi thin my cogni zance. "

The substance of the above charges is that on 13th October

1992 at about 5.30 p.m accused 1-16 fornmed thenselves into an

unl awf ul ‘assenbl y and caused the death of one R Venkateswarlu by
hurling bonbs and causing bodily injuries by axes, knives and spears.
During the trial accused No. 2 expired and the trial against him
stood abated. After concluding of the trial, the trial judge found that
accused Nos. 1, 3, 4, 5 7, 8 and 10 were guilty of the offence

puni shabl e under Section 302 read with Section 149 |.P.C. They were
convi cted and sentenced to suffer inprisonnent for life and al so to pay
a fine of Rs. 500/- and in default to suffer sinple inmprisonment for 3
nont hs. They were further sentenced to undergo Ri gorous

| mpri sonnent for one year each for the offence under Section 148
|.P.C. Both the sentences were ordered to run concurrently. The tria
j udge, however, found that accused Nos. 8, 10, 12 and 16 were not
guilty of the offence under Sections 3 and 5 of the Explosive

Subst ances Act and they were, accordingly, acquitted under the said
charge. Rest of the accused, i.e. ‘accused Nos. 6, 9 and 11 to 16 were
not found guilty of the offences, for which they were charged.

Bei ng aggrieved, accused Nos. 1, 3 and 4 preferred Crim nal

Appeal No. 555 of 1998 and accused Nos. 5, 7, 8 and 10 preferred
Crimnal Appeal No. 556 of 1998 in the H gh Court.

The High Court, by the inpugned order dated 31st January,

2000, reappreciated the evidence and acquitted accused Nos. 3 and 4 in
Crl. A No. 555 of 1998 and their appeal was allowed to that extent.
The High Court also allowed Crimnal Appeal No. 556 of 1998 and
acquitted accused Nos. 5, 7, 8 and 10 and their conviction and sentence
under the aforesaid sections of |aw was set aside. ~The Hi gh Court,
however, confirnmed the conviction and sentence of accused No. 1, ( in
Crl. Appeal No.555 of 1998) wunder Section 302 I.P.C- (sinmpliciter).
The present appeal has been preferred by accused No. 1 (Nall abothu
Venkai ah), the appellant before us. No acquittal appeal s have been
preferred by the State.

Before we advert to the points urged we nmay, at this stage,

poi nt out that the H gh Court has acquitted accused Nos. 3, 4, 5, 7, 8
and 10 on the ground that P.W. 1-3, who were the eye-wi tnesses to
the occurrence were inimcally disposed to the accused persons and

their evidence was unreliable. The High Court al so disbelieved the
evi dence of P.W1 as he falsely deposed that his scooter bear the
regi stration No. APG 2253. Wil e acquitting the aforesaid accused,

the Hi gh Court discarded the evidence of P.W. 1, 2 and 3 eye-
wi tnesses by rendering the foll ow ng reasons:

"The investigation further discloses that the vehicle

bearing registration nunber APG 2253 is a tractor, which

was owned by the Conmi ssioner of Guntur Minicipality

and under these circunstances, we hold that whatever

evidence is given by P.W1 is not in fairness. He went to
make invol verent as many accused as he can do. The

evi dence of P.W1 discloses that there has been party
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faction in the village. He has been accused in nunber of
cases, which were filed by the deceased and his party.

To this effect a clear adnmission is given by himin the
cross-exam nation. Therefore, we are not prepared to
believe the evidence of P.W1 as a whol e.

P.W2 is a pillion seat driver. He has stated in his

evi dence, what all stated by P.W1 but while nmaking

i ndi vidual involvenent P.W2 has stated accused Nos. 1
10 and 9 hacked the deceased on his head with an axe. It
nmeans P.W2 did not involve accused Nos. 2 and 3 in the
incident. They cane for the first time and hacked the
deceased but Al appears to be comon when the

deceased was attacked.

P.W3 also clained to be an eye-witness to the incident.
He has come with adifferent story altogether. P.W3 was
a pillion seat driver of the mptor cycle of the deceased.
He stated in his evidence when he had seen the accused
hurling bonbs at him he requested the deceased to sl ow
down the scooter. Then hejunped fromthe notor cycle
and went towards bushes.” He further stated that the
deceased went to some distance and fell down. Then Al
hacked the deceased on hi's neck with an axe and
thereafter, he made invol venent of A2, Al10, A5, A7, A6,
A3, A8 and Al5.

This witness is also an accused in a nunber of cases

along with P.W. 1 and 2. Therefore, it is very much
clear fromthe evidence of P.Ws. 1, 2 and 3 that there has
been a party faction and cases after cases were filed

agai nst each ot her.

Consi dering the evidence of inportant eye w tnesses, we
are convinced that Al was definitely present at the scene
of offence and the presence of the other accused is

doubt ful because of inconsistency in the evidence of

P.W. 1 to 3. Therefore, we are of the considered view
that the other accused may be entitled for the benefit of
doubt . "

The contention that the eye-witnesses P.W. 1, 2 and 3 were
inimcally disposed to the accused has been rejected by the Tria
Court by assigning cogent reasons and consi dering the nedical and
ot her corroborative evidence. The trial judge critically discussed the
evi dence of eye-wi tnesses, nanely, P.W. 1, 2 and 3 and al so
anal ytical description of the part played by each of the accused in
causi ng murderous assault on the deceased and accepted the eye-
wi t nesses account as natural and reliable. P.W1l stated in his
evi dence that on the fateful day, he went to Sattenapalli to purchase
pesticides. After purchasing pesticides, he cane to the centre, where
P.W2 was al so standing and both of them started on hi's scooter to go
to the village. Wen both of them were going on the scooter, they
saw t he deceased and P.W3 Muippalla Ramai ah at a nedi cal shop.
When they were proceeding, P.W3 and the deceased al so foll owed
them He stated that after passing Pakal apadu Maj or canal, they
suddenly heard the sounds of explosion of bonbs. Then P. W2,
pillion rider on the scooter of P.W1, infornmed himthat the bonbs had
been hurl ed agai nst the deceased and asked himto stop the scooter.
Then he stopped the scooter and saw P. W3 Mippal | a Ramai ah
junping fromthe nmotor cycle of the deceased and runni ng towards
northern side fields. P.W3 was the pillion rider on the notor cycle of
the deceased. He further stated that at that tinme, the deceased - Rayid
Venkateswarlu was driving the notor cycle slowy. Then accused
Nos. 8, 10, 12 and 16 hurl ed bonbs. Accused Nos. 1 to 3 cane
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opposite from southern side arned with axes and hacked on the head

of the deceased. Then the deceased fell down. Accused No. 1 hacked
the deceased on his neck. A 10 hacked on the head of the deceased

with an axe. A 2 hacked on the neck of the deceased with a knife.

A4 to A7 stabbed the deceased on his stomach with spears. P.W1
further stated that A.1 and A .10 chased them and then they ran

towards the scooter and the accused ran away towards south. P.W1

al so stated categorically that at that tine, he had a scooter bearing No.
A. P.G 2253, which he took from one Narasi mharao, but he did not

get it registered in his name. He admitted that hinself, deceased and
P.W. 2 and 4 were figuring as accused for assault of a woman and

A.1l is one of the witnesses in that case. He also admtted that hinself
and PW. 2 to 4 are shown as accused in the nmurder case of

Rachakonda Chandraiah. |It, therefore, clearly indicates party factions
in the village.

P.W?2 stated in his evidence that on the day of the incident, he
went to Sattenapal l'i to purchase a washer of his nmotor and in his
return, he met P.W1 and both of themstarted on the scooter of P.W1
to go to the village. He further stated that when they reached Five
Lanps Centre, they found deceased and P. W3 purchasi ng nedi ci nes
and when they crossed Major canal, they heard expl osi on of bonbs
and saw P. W3 junmping fromthe notor cycle of the deceased. He
al so stated that accused Nos. 8, 10, 12 and 16 hurl ed bonbs. He
further stated that the deceased was proceeding on his notor cycle by
escapi ng the bonbs, He categorically stated that accused Nos. 1, 9
and 10 hacked on the head of the deceased with axes. A 2 hacked on
the neck of the deceased with an axe.~ A 10 hacked on the fore-head
of the deceased with an axe. A 2 stabbed on the neck of the deceased
with a knife. A 4, A5 and A 7 stabbed the deceased with spears on
his stomach. P.W?2 also stated that A1 and A 10 chased themfor a
distance. P.W2 also adm tted about the cases pending against him
along with ot her witnesses.

P. W3, who acconpani ed the deceased on a notor cycle al so
deposed about the specific overt acts played by each and every
accused. He repeated the stories narrated by P.W. 1 and 2, as we
have referred, earlier. He gave a graphic description of each and
every overt act of the accused in causing nurderous assault on the
deceased. He was a pillion rider of the deceased notor-cycle.
| mredi ately after the bonb was hurled, he ran towards the bush and
wat ched the entire incident fromthere. The witnesses and the accused
are all fromthe same vill age

Dr. G Vijaya Saradhi, G vil Assistant Surgeon, Governnent
Hospital, Sattenapalli, P.W9, conducted Post Mrtem Exam nation of
the deceased and found the follow ng injuries:

"1. An incised wound with clean cut edges and tapering both
ends of 6 x 0.5 cns. x bone deep over the back of the right
side of the occiput.

2. An incised wound of 5 x 0.5 cns. x bone deep over right
occipital region. Anterior to injury No. 1. Edges are well
defined and cont used.

3. An incised wound 7 x 0.5 cnms. X bone deep over right
parietal area extending to right tenporal with tapered edges
wel | defined and cl ean cut.

4, A cut laceration 3 x 0.5 cns. of right ear pinna rediating to
neck.

5. An incised wound 4 x 1.5 cnms. x bone deep over the mddle
of fore-head edges inverted and contused.

6. A cut incised 5 x 1.5 cnms. x bone deep above the |eft-eye-
brow, the edges dragged and contused.
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7. A cut incised wound (chopped) of 3 x 1.5 cns. irregular and
bone deep fractured the mandi bl e over right side crushing

the structures underneath the root of the tongue with

di stortion of the face.

8. A cut |aceration 2.5 x 0.5 cns. below the left ear with | eft
si de of the nouth.

9. A cut incision 5 x 2 cms. Xx nuscle deep, the irregular and
i nverted edges transversely present over the front of the neck
bel ow the thyroid cartilage cutting the underneath neck
structures, fractured the Hyoid cut the trachea, |arynx and
oesophagus.

10. A cut incised wound 5 x 2 cnms. x mnuscle deep with ragged
edges just below the injury No. 9 cutting all the neck
structures underneath the injury.

11. A punctured wound, vertical, clean edges inverted of 2 x 1
cme. X cavity deep over the left side of the neck

12. A cut laceration transversely present of 2 1/2 x 1 cmX
cavity deep over the medial end of left collar bone.

13. A stab injury 2.5 x 1 cm x cavity deep over shaped over the
left laoin area anteriorely.

14. A laceration 15 x 5 cns. with charred edges and nail over
the lateral aspect of |eft side of the thorax.

15. A stab injury 3. x 0.5 cnms. with inverted and ragged edges of
cavity deep over the left side of the spigastriumwth
stomach area

16. A stab wound 4 x 0.5 cns x cavity deep with intestines.
Seen out side above the unblicus transversely present.

17. A stab wound 3 x 0.5 cnBs. x cavity deep with cl ean and
inverted edges over the right side of the umbil cus.
ol i quely present.

18. Mul tiple abrasion with charred edges over the lateral aspect
of left upper arm Fore armof about 0.25 to 1.5 cns. x 0.25
X 1 cns.

19. Mul tiple abrasions red with charred edges over the |atera
aspecty of left thigh of 0.2 to 10 cns.

20. Multiple abrasions 0.5 x 1 cmx 0.2 to 1 cm Over the latera
aspect of left side of the abdonen.

21. A cut laceration 2 x 0.5 cns x 1 cm over the right hand at
the root of the thunb."

The contention of the counsel for the accused that evidence of P.W. 1

to 3 (eye-witnesses) cannot be accepted as they are chance w tnesses and
highly interested and P.W. 1 and 2 are also related to the deceased and that
they are inimcally disposed to the accused has been rejected by the Tria
Court by assigning cogent reasons. The Trial Court has accepted the
evidence of P.W. 1 to 3 as natural, reliable and truthful. After scanning
their deposition with care and caution, the trial judge has held that
admttedly all the accused and the prosecution w tnesses are fromthe sane
village and there is a faction in the village between the parties for the
reasons that the deceased Rayidi Venkateswarlu, who was President of the
village, was selected as Sarpanch and later on 26.2.1992, he resigned from
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the Presidentship. Then, A 1, who was the Vice-President, assuned charge

as President of the Village and since the deceased was popular in the village
and became the Village Adnministrative Oficer, the appellant was facing
difficulties in getting quorumin the village. P.W. 1, 2 and 3 also adnitted
that there were criminal cases involving both the parties. In such a
situation, the trial judge held that it will be difficult to get unbiased and
i ndependent witnesses and, therefore, the eye-witness account of P.Ws. 1 to

3 cannot be thrown out on account of they being interested w tnesses, if
otherwise there is no infirmty in the depositions of P.W. 1 to 3 and their
statenents are reliable and creditworthy. W accept the view taken by the
Trial Court as correct appreciation of the evidence of PW 1 to 3, in the facts
and circunstances of the case.

The contention of the counsel for the accused that the evidence of

P. W1 cannot be accepted as he gave fal se evidence with regard to the

regi stration nunber of his scooter has al so been rejected by the Trial Court.
In his statenent, P.W-1 stated that he had a scooter and it bears the
registration No. AP.G 2253. ~It is the contention of the counsel that the
regi stration No. cited by the PP.W1 belongs to a tractor and not to a scooter
and therefore, the statement of P.W1 that he is owning a scooter bearing
registration No. ~A P.G 2253 is false and his evidence is not reliable. The
H gh Court has erroneously accepted this subm ssion. The factumof P.W1
driving a scooter on that day has been proved by P.Ws. 2 and 3. It is

i material which registration nunber the scooter bears. In his cross-

exam nation, P.W-1 stated that he took the scooter from Narasimharao and

he did not get it registered in his name. He al so denied the suggestion that
he had no scooter. The incident had happened on 13.10.92 and the witness

was exam ned on 17.11.97 after a gap of alnost five years. It nust be
renmenbered that hunman nmenories are apt to blur with the passage of tine,

nore so, when P.W2 stated that the scooter was not registered in his nane

at that tinme.

We have al ready quoted the reasoning rendered by the H gh Court

acquitting accused Nos. 3, 4, 5, 7, 8 and 10. The aforesaid finding has been
rendered by the Hi gh Court wi thout discussing the depositions of P.W. 1

to 3 and by a cryptic order. The witnesses are inimcally disposed to the
accused al one would be no groundto throw away their otherw se reliable,
natural and credit worthy statenent. The test, in such circumnmstances, as
correctly adopted by the Trial Court, is that if the witnesses are interested,
the sanme nust be scrutinized with due care and caution'in the |light of the

medi cal evi dence and ot her surrounding circunstances. Aninosity is
doubl e edged sword and it can cut both sides. It can be a ground for false
i mplication. It can also be a ground for assault. W are constrained to

deprecate the manner in which the H gh Court threw away the eye-wtness
accounts of P.Ws. 1 to 3 on ground of aninobsity al beit w thout any
di scussi on.
The Trial Court found fromthe deposition of PW that the village
Tondapi is a faction ridden village where crinminal cases are instituted
i nvol ving both the prosecution and accused parties and it is difficult to
secure unbi ased and i ndependent wi tnesses and after thorough scrutiny
accepted the evidence of P.W 1-3 as truthful and reliable.

It nust be borne in mind that crimnal justice system nust be
alive to the expectation of the people. The principle that no i nnocent nan
shoul d be punished is equally applicable that no guilty man shoul d be
allowed to go unpuni shed. Wong acquittal of the accused will send a
wong signal to the society. Wong acquittal has its chain reactions, the |aw
breakers would continue to break the law wth inpunity, people then would
| ose confidence in crimnal justice systemand would tend to settle their
score on the street by exercising rmuscle power and if such situation is
all owed to happen, woe would be the Rule of Law. \What is apparent from
the aforesaid discussion is that the acquittal of the accused recorded by the
H gh Court was clearly contrary to the evidence on record and on the basis
of m s-appreciation of eye witnesses account. It is unfortunate that acquitta
appeal s are not before us.
Two questions of |law are raised before us. Firstly, whether the
appel I ant coul d be convicted under Section 302 |.P.C. (sinpliciter) wthout
aid of Section 149 |I.P.C. in the absence of substantive charge under Section
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302 I.P.C.? Secondly, whether the appellant could be convicted under self
sanme evi dence on the basis of which other accused are acquitted?

M. A Subba Rao, |earned counsel appearing for the appell ant
submits that since no separate substantive charge has been framed agai nst
the appell ant under Section 302 |I.P.C., the conviction of the appellant is
bad. This question has been decided in a catena of decisions of this Court.
In Subran and Os. v. State of Kerala (1993) 3 SCC 722 (deciding
review petition No. 1394 of 1993) six accused were arraigned for offences
puni shabl e under Sections 302, 324, 323, 341, 148 read with Section 149
|.P.C. Accused No. 1 Subran al one was convicted under section 302
| PC(sinpliciter) by the Trial Court and confirmed by the H gh Court on
appeal . The three-Judge Bench of this Court reviewing its earlier judgnent
substituted paragraphs 10 and 11 of the previous judgnent as under:

"Appel lant 1, Subran, had rightly not been charged for the
substantive of fence of murder under Section 302 |PC. Subran

appel lant 1, was not attributed the fatal injury or identified as
the person who caused the fatal blow. According to the medica
evi dence, ‘none of the-injuries allegedly caused by appellant-
Subran ' ei ther i ndividually or taken collectively with the other
injuries caused by him were sufficient in the ordinary course of
nature to cause death of Suku. There is no material on the
record to show that the - injuries inflicted by Subran, with the
chopper, were inflicted with the intention to cause death of
Suku. Under these circunstances, the conviction of the first
appel | ant, Subran, 'for an of fence under Section 302 |IPC
sinmpliciter was neither desirable nor appropriate. The Hi gh
Court, it appears, failed to consider the scope of clause (3) of
Section 300 IPCinits proper perspective. Inthe facts of the
present case, the intention to cause murder of Suku, deceased
could not be attributed to the said appellant as the nedica

evi dence al so unni stakably shows that the injuries attributed to
himwere not sufficient in the ordinary course of nature to cause
death of the deceased. Appellant 1 Subran, therefore;, could not
have been convicted for the substantive offence under Section
302 I PC and his conviction for the said offence cannot be

sustai ned. That Suku died as a result of cunulative effect of al
the injuries inflicted on himby all the four appell'ants stands
established on the record. The question, therefore, arises what
of fence did the four appellants commt?"

In At maram Zi ngaraji v. State of Maharashtra (1997) 7 SCC 41
ni ne persons were arraigned as accused before the trial court under Section
149/ 302/ 326 | PC. No ot her person, nanmed or unnanmed, alleged to have
participated in the crine. Al the other 8 accused were acquitted by the High
Court. However, the appellant was convicted under Section 302/ /1PCwth the
aid of Section 149. On appeal, this Court held:

"In either of the above situations therefore the sole convict can
be convicted under section 302 IPC (sinmpliciter) only on proof

of the fact that his individual act caused the death of the victim
To put it differently, he would be liable for his own act only. In
the instant case, the evidence on record does not prove that the
injuries inflicted by the appellant al one caused the death; on the
contrary the evidence of the eyew tnesses and the evidence of

the doctor who held the post-nortem exam nation indicate that

the deceased sustained injuries by other weapons also and his
death was the outcone of all the injuries. The appellant,
therefore, would be guilty of the offence under Section 326 |IPC

as he caused a grievous injury to the deceased with the aid of a
janbia (a sharp-cutting instrunment)."”

In Krishna Govind Patil v. State of Miharashtra 1964 (1) SCR

678 a four-Judge Bench of this Court has |aid down that when four persons
are tried on a specific accusation that only they committed a nurder in
furtherance of their comon intention and three of themare acquitted, the
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fourth accused cannot be convicted with the aid of Section 34 IPC for the
effect of |aw would be that those who were with himdid not conjointly act
with the fourth accused in conmitting the nurder

In Nethala Pothuraju and Ors. v. State of Andhra Pradesh (1992)

1 SCC 49 the appellant was called upon to face the trial along with other six
accused for offences under Sections 149, 141, 34 and 302 IPC. The tria
court convicted nore than five persons under Section 302 r/w Section 149

| PC. The Hi gh Court acquitted sone of the accused resulting in reducing the
nunber of the accused to |l ess than five and thus rendered section 149

i napplicable. On appeal this Court, having regard to the nmurderous attack
by the appellant, as disclosed by the eye-w tnesses and the number and
nature of injuries sustained, converted the conviction as one under Section
302 Section r/w Section 34 |PC

In Marachal il Pakku and Anr. v. State of Madras AIR 1954 SC

648 seven accused were charged under Section 302 r/w Section 149 |PC

The trial court convicted two appellants along with five others of having
constituted an unlawful assenbly and committed nmurder and they were

convi cted under Section 302 r/w Section 149 IPC. The Hi gh Court, on
appeal , gave benefit of doubt to five accused and acquitted them In the
appeal before this Court, it was argued that the said five accused having
been acquitted and in the absence of 'a charge that five other unknown
persons constituted an unl awful assenbly, the two appellants could not be
hel d menbers of the unlawful assenbly which had the common object, the
three Judge Bench of this Court said:-

"W have not been abl e to understand how 't he Hi gh Court

could acquit these persons having held that the evidence of

P.W. 5 and 6 as to how Kannan was nurdered by accused 1

and 2 stabbing himand the others holding himby his hands and

legs, was true. It also said that with regard to participation of

accused 3 to 7 they could not say that the prosecution evidence

was unreliable. On these findings, in our opinion, no scope was

left for introducing into the case the theory of the benefit of

doubt. We think that accused 3 to 7 were wongfully acquitted.

Though their acquittal stands, that circunmstance cannot affect

the conviction of the appellants under section 302 read with

section 149, |.P.C"

In Achhey Lal v. State of U P. AIR 1978 SC 1233 as nany as 15
named persons had taken part in the assault on the deceased. 14 accused had
been acquitted by the Hi gh Court but the conviction and sentences awarded
to the appellant by the Sessions Judge were —upheld. Thi s Court. held that
there is no finding by the H gh Court that after acquittal of the accused the
unl awf ul assenbly consisted of five persons or nore, known or unknown,
identified or unidentified, the provisions of Sections 149 and 147 cannot be
i nvoked for convicting the sole accused as no individual act was assigned to
hi m

Anal ytical reading of catena of decisions of this Court, the followng

broad proposition of law clearly energes: (a) the conviction under Section
302 simpliciter without aid of Section 149 is pernissible if overt act i's
attributed to the accused resulting in the fatal injury which is independently
sufficient in the ordinary course of nature to cause the death of the deceased
and is supported by medical evidence; (b) wongful acquittal recorded by
the Hi gh Court, even if it stood, that circunstance woul d not inpede the
conviction of the appellant under Section 302 r/w Section 149 |.P.C. (c¢)
charge under Section 302 with the aid of Section 149 could be converted
into one under Section 302 r/w Section 34 if the crininal act done by severa
persons less than five in nunber in furtherance of comopn intention is
proved.

We have already held that accused Nos. 3, 4, 5, 7, 8 and 10 have been
wongly acquitted by the Hi gh Court discarding the natural and reliable
evi dence tendered by three eye-witnesses P.W. 1 to 3. If that is so, the
acquittal of accused Nos. 3, 4, 5, 7, 8 and 10 woul d not affect the conviction
of the appellant under Section 302 with the aid of Section 149 though their
acquittal stood because specific overt acts have been attributed to the
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appel | ant by eye-wi tnesses, corroborated by nmedi cal evidence, which are
i ndependently sufficient in the ordinary course of nature to cause the death
of the deceased.

The consistent evidence of P.W. 1 to 3 is that after the bonb was
hurl ed at the deceased, the deceased was driving his notor-cycle slowy.
P.W3, who was a pillion rider of the notor-cycle of the deceased, junped
out of the motor-cycle, rushed to the bush and wat ched the whol e incident
under the bush. He specifically stated that after the deceased fell down

accused No. 1 hacked axe bl ows on the neck of the deceased. The sane is
the statement of P.W-1, who was riding a scooter on the sane road at that
particul ar tine. The sane is the statement of PPW2. P.W2 was a pillion

rider on the scooter of P.W1l. The witnesses and the accused are fromthe
sanme village and the incident had happened on 13th COctober, 1992 at about
5.30 p.m There cannot be any scope of mstaken identity of the accused.

P.W4 stated that he knew all the accused and the deceased. On the
day of the incident, while proceeding on his tractor on the Pakal apadu maj or
canal he saw all the accused arned with axes, spears and knives were going
on the road.

Dr. G Vijaya Saradhi was exam ned as P.W9. He conducted post
nortem exam nati on of the deceased and found as many as 21 injuries, as
referred to inthe earlier part of the judgnment. Injury Nos. 7, 9 and 10 are
i nci se wounds. On internal examination, the doctor found, "neck shows
upper air passes were-cut. ~Left castrotid vessels were cut, muscles were cut.
Haemat oma present on left side of the neck. This corresponds to injuries 9
and 10." The doctor opined that "the patient woul d appear to have died of
henorrhage and shock, and injuries to upper air passages, nmanor vessels,
and vital organs liver, kidney, resulting frommultiple injuries."

Fromthe overt acts attributed to the accused appellant by P.W. 1 to

3, corroborated by nedical evidence, it is apparent that the appellant has
caused nurderous assault resulting in the death of the deceased.

The next contention of M. Subba Rao, |earned counsel for the

appel l ant that on the self sane evidence, the other accused had been
acquitted and, therefore, the appellant could not have been convicted relying
upon the sanme evidence. This contention deserves to be rejected. Firstly,
because we have already held that the acquittal of the other accused,
rendered by the H gh Court, was wong and based on ni sappreciation of

evi dence. Secondly, as pointed out, eye-w tness version is supported by the
nedi cal evidence attributing specific overt acts to the appellant. The ocul ar
and medi cal evidence on record clearly establish the guilt of the appellant
beyond reasonabl e doubt for causing the death of the deceased.

For the reasons aforestated, there is no nerit in-this appeal and it is
accordi ngly di sm ssed.




