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Al the above noted appeal s have been preferred
by the Revenue under Section 35 L (b) of the Central Excise
and Salt Act, 1944 (for short "the Act’) against the orders
passed by the Custons, Excise and Gold (Control) Appellate
Tribunal (for short 'CEGAT ), allow ng the appeal s of the
assessees and hol ding that notional interest on the advances
taken by the assesses, fromthe buyers is not liable to be
added in the assessabl e val ue of 'the goods. Wth minor
variations in the facts of each case, the main question
involved in all these appeals is the sane viz. the notiona
interest is liable to be included or not in the assessabl e val ue
of goods. This question has been differently franed /in
different appeals but crux of the matter for consideration
remai ns the same, hence all these appeal s have been heard
toget her and they are being disposed of by one common
order. |In Appeal No.410 of 2000, it was al so indicated on
behal f of the respondent that major part of the demand had
becorme tinme barred. |If necessary, we woul d advert to that
guestion. No other question, in any appeal has been raised
or pressed before us by either party.

For the sake of convenience, we refer to the
docunents on the record of the Civil Appeals Nos.2884-2892
of 1999, Conmi ssioner of Central Excise Vs. Ms.|SPL
Industries Ltd. The show cause cum demand notice dated
3.7.1995 is a long notice calling upon to show cause in
respect of different matters under the Central Excise Act,
besi des one relating to inclusion of the notional interest in the
assessabl e value, on the interest free advances taken by the
assessees fromcustonmers. It reads as under :-

"Whereas it appears that Ms.|SPL Industries
Li mted, Kol shet

1) They have not included the interest accrued
on the advance received fromthe custonmers in the
assessabl e val ue on the goods cl eared during the
period fromJan.95 to Mar (details shown in the
Annexur e enclosed in the SCN).
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The interest payable/paid in the advance nade by
the custonmers includible in the assessabl e val ue
because the assessee woul d have incurred the
expenditure for the said interest had they borrowed
taken | oans from Banks. The advance are simlar

to bank | oans or noney borrowed from banks and
hence the interest on said advances is includable
in the assessable value in view of Section 4 of the
C.Ex. and Salt Act 1944 read with rule 5 of C Ex.
val uation rules 1975 and charged approxi mate

C.Ex. duty, which they have failed to do at the time
of clearance of excisable goods (details given in
the Annexure to this show cause notice).

1)
2)

Now t herefore the assessee are hereby

requi red to show cause to the Dy. Comni ssioner
C. Ex. Bombay-I11 having his office at 4th floor
Navpr abhat Chanbers, Ranade Road, Dadar

Bonbay 28 to why :

a) The interest accrued on the advances
received fromtheir customers shoul d not
be included in the assessabl e val ue, the
i nterest being calculated at the rate of 18%
(Normal Bank rate of interest) fromthe

date of receipt of advances/deposits till the
date of final dispatch of material and
XXX XXX XXXX

Superi ntendent C. Ex.
Range |V Div. Thane I11"

As it would be evident, the main plank of the
demand is that the advances taken fromtheir custoners are
simlar to bank | oans or noney borrowed from banks on
whi ch interest would normally be payable by the assessee,
hence the interest on such advances is liable to be included
in the assessabl e val ue as per the provisions under Section
4 of the Central Excise & Salt Act, 1944 read with Rule 5 of
the Central Excise (Valuation) Rules, 1975.

The assessing authorities and the appellate authority
did not accept the explanations of the assessees and added
the notional interest accrued on advances nade to the
manuf acturers, in the assessable value. The CEGAT,
however, set aside those orders holding that it was not |iable
to be included in the assessabl e value. The Revenue has
preferred appeal s agai nst the orders of the CEGAT.
The respondent - manuf acturers had resisted the
demand on various grounds. Sone of the manufacturers,
who nmanufacture the tailor nmade goods i.e. as per the
requi renent of the buyer, they have to ensure that the goods
manuf act ured, which are generally heavy nachines, are
taken delivery of failing which it may result in very heavy
| osses, as such machi nes would not be of any use for others
nor it would be possible to get buyers for such tailor made
goods. |In such cases the advance taken is nothing el se
than nere security for the due perfornance of the contract.
In sone cases, it is submitted that advance of only a part of
the anobunt is taken rest of which, for exanple, upto 90%is
pai d on delivery of the goods and the bal ance of 10% or
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what ever ampunt as per agreenent it may be, is paid after
the period fixed for watching the proper perfornmance of the
machi nery. Therefore, sonetines the anmount which

remai ns in balance is paid nuch after the delivery of the
goods. Their case is that it all depends on the terns and
conditions of contract to contract on which advance is made
in full or in part. Yet another subm ssion which has been
advanced is that it is not necessary that anount taken in
advance nust necessarily be used for manufacture of the
item There nmay be units which may carry out the

manuf acturing and supplies w thout any need of having
utilized such anpbunt. It mght have sufficient resources of
liquid finances of its owmn to carry out the manufacturing.
That is to say for such units there may not be any necessity
to take |l oans fromthe banks or other institutions.

We may at this stage peruse the rel evant provision
under the | aw whi ch has been pressed into service by the
revenue for the purposes of adding the anpbunt of notiona
interest i'n the assessable value.  Section 4 of the Centra
Exci se Act reads as under
"4. Val uation of excisable goods for purposes of
chargi ng of duty of excise (1) Were under this
Act, the duty of excise is chargeable on any
exci sabl e goods with reference to val ue, such
val ue, shall, subject to the other provisions of this
section, be deenmed to be

(a) the normal price thereof, that isto say, the
price at which such goods are ordinarily sold by
the assessee to a buyer in the course of wholesale
trade for delivery at the time and place of renoval,
where the buyer is not a related person-and the
price is the sole consideration for the sale

Provi ded t hat

(i) where, in accordance wi th(the nornal
practice of the whol esale trade in such goods,
such goods are sold by the assessee at different
prices to different classes of buyers (nhot being
rel ated persons) each such price shall, subject to
the existence of the other circunstances specified
in clause (a), be deened to be the normal price of
such goods in relation to each such cl ass of
buyers;

(ia) where the price at which such goods are
ordinarily sold by the assessee is different for
di fferent places of renpval, each such price shall
subj ect to the existence of other circunstances
specified in clause (a), be deened to be the
normal price of such goods in relation to each
such place of renoval;

(ii) where such goods are sold by the assessee in
the course of whol esale trade for delivery at the
time and place of renpval at a price fixed under

any law for the time being in force or at a price,
bei ng the maxi mum fixed under any such | aw,

then, notw t hstandi ng anythi ng contained in cl ause
(iii) of this proviso, the price or the maxi mum price,
as the case may be, so fixed, shall, inrelation to
the goods so sold, be deened to be the norna

price thereof;
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XXX XXX XXX
(4) For the purposes of this section, -

XXX XXX XXX
(d) "value:, in relation to any exci sabl e goods, -

(i) where the goods are delivered at the tine of
renoval in a packed condition, includes the cost of
such packi ng except the cost of the packing which
is of a durable nature and is returnable by the
buyer to the assessee.

XXX XXX XXX

Rule 5 of Central Excise (Valuation) Rules, 1975 falling in
Chapter 1l reads as under

"Wher et he exci sabl e goods are sold in the

ci rcunst ances specified in clause (a) of sub-

section (1) of Section 4 of the Act except that the

price is not the sole consideration, the value of

such goods shall be based on the aggregate of

such price and the amount of the nobney val ue of

any additional consideration flow ng directly or

indirectly fromthe buyer to the assessee"

Shri. R P.Bhat, |earned senior counsel appearing
for the Revenue submits that amount of advance taken by a
manuf acturer fromits custoners free of interest and such
noney being utilized for the purposes of nmanufacture of the
goods, entails profit to the manufacturer to the extent of
i nterest which woul d have been paid by the manufacturer to
the bank. The benefit which accrues to the manufacturer
amounts to profit to him liable tobe added in the assessabl e
val ue of goods. Such buyers advanci ng noney are favoured
buyers, enjoying special concession or benefits at the hands
of the manufacturer to the detriment of the revenue. 'He has
taken us through the order passed by the Commissioner of
Central Excise where it has been observed that price
charged froma favoured buyer woul d not be a normal price.
Therefore, notional interest on the interest free advance
t aken from the favoured buyer would justifiably be added
to the assessable value. W find that reliance has been
heavily placed upon the decision reported in 1995 (75) ELT
P. 499 = 1995 (2) SCC P.90, Ms.Mtal Box India Ltd. Vs.
Col  ector of Central Excise, Madras. The facts in the case
of the Metal Box are that Ponds (I1ndia) Ltd. has been buying
about 90% of the total production of nmetal containers
manuf actured by the assessee. For the said purpose huge
amounts were bei ng advanced by Ponds (India) Ltd. free of
interest to Ms.Metal Box. Inits turn the assessee gave 50%
di scount in price, as conpared to the normal price, to Ponds
(India) Ltd. This Court while dealing with the question
observed "when Ponds (I) Limted was given 50 per cent
di scount fromnornmal price then the naterial aspect that
Ponds (I) Limted had advanced | arge ambunts free of
i nterest had necessarily entered into consideration between
the parties. Therefore, special treatment was given by the
assessee to Ponds (I) Limted. " It is further observed, had
Ponds (I) Limted not given the advance, the assessee would
have borrowed the sanme for purchasing the raw materials
etc. from banks on which | arge amount of interest would
obvi ously have been paid which in turn would have got
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reflected in the purchase price to be charged fromthe
buyers as ampount of interest payable to the banks on the
| oan woul d be part of cost of production passed on to the
custonmers of the assessee. |t has been held

"Section 4(1)(a) that normal price would be price

whi ch nust be the sole consideration for the sale

of goods and only under such a situation sub-

section (1)(a) would conme into play. |If the price in

a particular transaction is not the sole

consi deration flowing directly or indirectly fromthe
buyer to the assessee-manufacturer, either in

cash or any other form the additiona

consideration quantified in terns of noney value is

to be added to the price declared by the assessee

for determning the normal price of the goods."

We therefore, find that the main basis of adding the notiona
interest i'n assessabl e val ue of goods was on account of
i nterest free | oan which factor was responsible for
det erm nation of price between the parties nanely, discount
of 50%i.e. the price other than the normal price. There cane
to be two prices one for those who may not have advanced
any interest free |l oan to the manufacturer and the other for
Ponds (1) Limted which was a bul k purchaser to the extent
of nearly 90% of the production for which purpose advance
was al so nade avail able to the manufacturer without
i nterest. The fact of interest freeloan, has direct nexus with
price fixation at a | ower amount than the normal price.

The other case on the point which has been relied
upon by the |l earned counsel for the respondentsis reported
in 1998(2) SCC 24, VST Industries Ltd. Vs. Collector of
Central Excise, Hyderabad. The appellant in that case
carried on busi ness of nmanufacture and sale of cigarettes
exi gable to excise duty. The goods manufactured by them
were sold in wholesale. The main dealers would sell the
cigarettes to the whol esalers. The appellants sold the goods
on cash-and-carry basis as well as by extending credit
facility to some of its main dealers. Since it was felt that
there was delay in remttances of the anmpunt on account of
sale on credit, the manufacturers introduced a credit facility
schenme under which such nmain deal ers were to nmake
interest free security deposit equival ent to about 21 days of
their normal nonthly purchases. They could al so purchase
the goods on cash basis as well, if they so desired. The
ot her deal ers who were not availing of the credit facility as
wel | as those availing of such facility, the goods were sold to
both at the sanme price. That is to say no special concession
or discount was given to those who deposited interest free
security for credit facility. The revenue, however, served a
noti ce under Rule 5 of the Valuation Rules, 1975 for adding
the notional interest on the security anmpbunt advanced
interest free, so as to arrive at the normal price of the goods.
This Court negated the case of the revenue for rel oading the
assessabl e val ue by addi ng notional interest on the anount
of interest free advance deposited as security by sone of the
dealers. One of the main considerations was that uniform
price was bei ng charged by the nmanufacturer fromall its
dealers. That is to say the price was not influenced by the
fact of interest free security deposit nade by deal ers availing
the credit facility. This Court also observed that the case of
Metal Box (supra) is clearly distinguishable since in that case
| esser price was being charged fromMs.Ponds (1) Limted
as conpared to other buyers. Therefore, one of the rel evant
factors would be as to whether the price is affected by the
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fact of interest free advance or remains uniformfor all. |[If the
price is not influenced by the fact of interest free advance,
there woul d be no occasion to contend that the price
charged uniformy fromboth sets of the buyers would still not
be a normal price.

Learned counsel for the respondents in one of the
appeal s, has drawn our attention to a circular of Governnent
of India, Mnistry of Finance (Departnment of Revenue),
Central Board of Excise & Custons, New Del hi dated
22.6.1998. The circular was issued on the subject of liability
of duty on notional interest on advance deposits taken by
manuf acturers, particularly in view of the decisions in the
case of Metal Box (supra), Union of India Vs. Lakshmi
Machi ne Works Limted, 1995 (77) E.L.T. 799 (Madras) and
M's. VST Industries Ltd. (supra). On consideration of the
deci sions indi cated above, the circular notifies the opinion of
the Law M nistry as fol lows :
"(i) The notional interest on advances deposited by
t he whol esal e ‘buyers woul d be included for the
pur pose of determ nation of assessable value if
t he deposit influences the fixation of sale price
either by way of charging a | ess price fromor by
of fering a special discount-to the buyer who has
gi ven the deposit.

(ii) If two different price exist, one for the
whol esal e buyer who has deposited the advance
and the other for the whol esal e buyer who has not
deposited the advance, they would formtwo
different classes of buyers and two different
assessabl e values can be arrived at. For the
whol esal e buyer depositing the advance, the

noti onal interest on advance deposit shoul d be
added for the purpose of determ nation of the
assessabl e val ue.

(iii) If there is no differencein the selling price for
both categories of the whol esal e buyers and there

is also no proof that on account of advance

deposits taken from sone buyers, the price

charged fromall buyers has been reduced, then

el ement of notional interest on advance deposits

cannot be added.

(iv) If the interest earned/saved on such advanced
deposits is credited to the buyer calculated at a
rate |l ower than the nornmal bank rate, the
difference in both interest rates should be

equi valent to the extent of benefit derived by the
manuf acturer. The noney val ue of the extent of
benefit should be quantified and added for the

pur pose of determ nation of the assessabl e val ue.

Thi s supersedes the Board' s Circul ar
No. 215/ 49/ 96 (F. No.6/1/91-CX. 1), dated 27-5-
1996. "
(Enphasi s suppl i ed)

The above circul ar | eaves no roomto doubt that where price
is not influenced by fact of interest free advance made by the
buyer to the nanufacturer, there would be no occasion to
add notional interest to the assessable value of the goods.

Lear ned counsel appearing for the respondents in
one of the appeals has al so brought to our notice another
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Notification dated March 1, 2003 anending the Rules by the
Central Excise Valuation (Deternination of Price of

Exci sabl e Goods) Rul es, 2003. Cause 3 reads as under

“In the said rules, in rule 6, the Explanation shal

be renunbered as Explanation 1, and after the

Expl anati on so renunbered the foll ow ng shall be

i nserted, nanely :-

"Expl anation. 2 Were an assessee receives

any advance paynent fromthe buyer against
delivery of any excisabl e goods, no notiona

i nterest on such advance shall be added to the

val ue unl ess the Central Excise Oficer has
evidence to the effect that the advance received
has influenced the fixation of the price of the
goods by way of charging alesser price fromor by
of fering a special discount to the buyer who has
made t he advance deposit,

Illustration 1 X, an assessee, sells his goods to
Y agai nst full advance payment at Rs. 100 per

pi ece. However, X also sells such goods to Z

wi t hout any advance paynment at the sane price of
Rs. 100 per piece. No notional interest on the
advance received by X is includible in the
transaction val ue.

[I'lustration 2 An, an assessee, manufactures and
supplies certain goods as per design and
specification furnished by B at a price of Rs.10

| akhs. A takes 50% of the price as advance

agai nst these goods and there is no sale of such
goods to any other buyer. There is no evidence
avail able with the Central Excise Oficer that the
notional interest on such advance has resulted in
| owering of the prices. Thus, no notional interest
on the advance received shall be added to the
transaction val ue. "

It is submitted that besides illustration 1, the illustration 2
covers the cases of all such respondents who manufacture

the goods as per design and specification given by the

buyer. It has, however, been rightly pointed out on behal f of
the appellant the above noted notification dated March 1,

2003 woul d not be applicable to the present appeal s since

the appeals relate to the period prior to 2003 but there is no
di spute that the cases in appeal are covered by the other
circular of 1998 referred to earlier. Nonetheless, the
notification dated 1.3.2003 has been issued, though not
applicable in the present cases, on the principle that in case
i nterest free advance does not influence the price by nmaking
it lower than the normal price, notional interest is not to be
added. We may like to clarify that the view taken by us-is
not based on the notification dated 1.3.2003, but it certainly
| ends strength to the subm ssions nade by the | earned

counsel for the respondents, since that principle is found to
be adhered to in the above noted notification issued
subsequently too in the year 2003.

It is clear that the nere fact of nmking an interest
free advance by a buyer to the manufacturer, by itself wll not
be a sufficient ground to reload the assessable value with
notional interest. It would be necessary for the revenue to
show t hat such advance has influenced in the |owering of the
price and that it is not depicting the normal price of the
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goods. There may be different reasons for taking advances,

as indicated above in the earlier part of this judgnent.
Learned counsel for the appellant subnmits that all that the
revenue has to show is that interest free advance has been
made by the buyer to the manufacturer which would lead to

a presunption that it is to the advantage of the nmanufacturer
havi ng i nfluenced the fixation of price as well. W, however,
fail to appreciate the subm ssion nade on behal f of the
revenue for drawing a presunption that fixation of price is

i nfl uenced by such an advance. In this connection, we nmay
refer to the Board' s circular of 1998 quoted earlier, clause
(iii) of which clearly provides that if there is no difference in
the selling price for both categories of the whol esal e buyers
and there is also "no proof" that on account of advance
deposits taken from sone buyers, the price charged from al
buyers has been reduced, then el enent of notional interest

on advance deposits, cannot be added. oviously, where

there are two prices, one for those who have nade the

advance and the other who have not, it would require no
further proof of the |ower price having been influenced by the
i nterest free advance nmade by the buyer. But otherwise it
woul d require proof and the proof for the purposes of hol ding
that interest free advance has influenced the price would

obvi ously be provided by the revenue. There is no scope for
any such presunption as canvassed on behal f of the

appellant. W find the same position to be continued in the

| ater anmendnent in the Rules of 2003 referred to above. As
inillustration 2, it talks of evidence to show that interest free
advance has resulted in | owering of the prices.  The
departnmental circulars and the amendnents inthe Rul es at

the relevant tinme and subsequently too, do not envisage of

any presunption to be drawn by nmere fact of interest free
advance by the buyer to the manufacturer. 1t requires proof
and evidence to show that fixation of price has been

i nfl uenced on the | ower side by such a transaction of interest
free advance.

In the appeals before us, neither there is any
evi dence or proof on the record nor it is the case of the
appel l ant on facts, that the interest free advance has
i nfluenced the price and the price lower than the norm
price had been charged by the respondents. W do not
think it necessary to deal with facts of each case separately
since it is not in dispute that interest free advances were
nmade by the buyers but at the same tine it is also not in
di spute that such advances had never influenced the price
charged by the manufacturers from buyers.

In view of the discussion held above and the
reasons indicated, we find no force in the appeals and all the
appeal s are dism ssed with costs.




