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ACT:
Practi ce-Constitution of I ndi a, 1950, Art-226-Wit

jurisdiction of High Court-If can be invoked by person not
aggri eved.

HEADNOTE:

The first respondent filed a wit petition inthe H gh Court
chal l enging the grant of a mining |l ease to the appellant on
the ground of a direct. infringenent of his right to be
granted a mining | ease over an area for which he applied for
a mning | ease and which, according to him forned part of
the area for which the appellant (was gi ven the | ease. But
in fact, the first respondent’ s application was not in
respect of any part of the area for which the appellant was
granted a mning | ease. Though the appellant was rmade party
to the proceeding, he did not appear as notices  were not
served on him The Hi gh Court allowed the petition in the
view that there was a violation: of s. 31 of the Mnes and
M neral s (Regul ati on and Devel opnent) Act, 1957, and rr. ~ 58
and 59 of the Mneral Concession Rules 1960.

Al'lowi ng the appeal to this Court,

HELD : The first respondent had no interest in the subject-
matter of the |lease, and the petition was not maintainable.
[618 G H|

Though this contention was not urged before the Hi gh /Court
as the appellant did not appear in the H gh Court, this
Court, in appeal, can not only determne the soundness of
the decision, but has jurisdiction to determne any point
rai sed before, it, such as, whether the appeal is conpetent,
whet her a party has a locus standi to present the petition
and whether the petitioner was naintainable. Odinarily,
the foundation for exercising the jurisdiction under Article
32 or Article 226, is the personal or individual right of
the petitioner himself, though in cases of wits of habeas
corpus or quo warranto, the rule may be relaxed. |In respect
of persons who are not aggrieved and who seek to invoke the
jurisdiction of the High Court or this Court, the nmatter
rests ultimately on the discretion of the Court, and depends
on the nature and extent of the right or interest said to
have been infringed and whether the infringenent affects the
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petitioner in some way. [619 A-B, D, GH

In the present case, the first respondent only alleged
direct infringenent of his right,but it was found that no
right of his had been affected. He was neither aparty nor
a person aggrieved or affected and hence had no | ocus stand
to file the petition. [620 B-(

Ebrahi m Aboobakar and Another v. Custodian General of
Evacuee Property, [1952] S.C R 696, Chiranjit Lal
Chowdhuri, v. The , Union of India, [1950] S.C. R 869, The
State of Orissa v. Madan CGopal Rungta, [1952] S.C.R 28, The
Cal cutta Gas Conpany (Proprietary) Ltd. v. The State of West
Bengal and QO hers [1962] Supp. 3 S.CR 1, CGodde
Venkat eswara Rao v. Government of Andhra Pradesh and Ohers
[1966] 2 S.C.R 172 and R v. Thanples Magistrates’ Court
ex. p. Greenbaum [19571 55 L.C. R 129-extracted in Yardl ey
Source Book of English Administrative Law, 1970, P. 228,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION. ~Civil Appeal No. 2572 (N) of-
1972.

Appeal by certificate fromthe Judgnment and Order dated 4th

April 1972 of +the “Patna H gh Court in Cvil Wit
Jurisdiction Case No. 1121 of 1969.
616

B. P. Singh, for the appellant.

Lal Narain Sinha,  Solicitor General of India and S. P
Nayar, for respondent Nos. 2 and 6.

D. Goburdhan, for respondents Nos. 3-5.

The Judgrment of the Court was delivered by,

JAGANMOHAN REDDY, J. The appell ant was granted a . mning
| ease on August 30, 1969 by the State of Bi har (Respondent
3) with the prior approval of the Central Governnent
(Respondent 2) for winning a mneral known as Apatite over
as area of 1999.634 acres. Respondent 1 filed a wit
petition on Septenber 15, 1969 challenging the | ease on the
ground that he had earlier on March 22, 1965, applied 'for a
mning |ease over an area of 280.62 acres in certain
villages of SinghbhumDistrict which was included in the
| ease granted to the appellant, but as no orders were passed
by the State Government within the statutory period the
application was ,deenmed 'to have been rejected. He
thereafter filed a revision petition to the Centra
Governnment which called for the comments of the State
CGover nrent . The State CGovernnent intimated to the Central
Governnment that it wanted to work the area itself and for
that reason had in fact rejected all the applications for
this area including that of the first respondent. O
receipt of this comment, the Central Governnent rejected the
revision petition of the first respondent.

It appears that the appellant had pursuant to an
advertisenent in the newspapers applied along with others
for the grant of a mning lease for phosphatic rock
(Apatite) over an area of 4.1 sg. mles in vil |l age
Khaj ur dari in Si nghi bhum District. But al | "t he
applications were rejected as the State Government had by
then decided to work the phosphatic bearing areas in the
public sector. Later, however, as 3rd respondent felt that
such a venture could be better undertaken by a private party
rather than the State Governnment in view of the dispersed
nature of the deposits, whose concentrated and efficient
supervi sion may not be possible through the public sector,
it decided to release the area in question to be worked in
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the private sector. Accordingly permssion was sought from
the Central Governnent and an advertisenent published in the
newspapers for the general information of the interested
parties who nay be willing to set up a benefication plant
for upgrading the |ow grade Apatite to ensure its use for
the production of phosphatic fertiliser and who were capabl e
of making an investrment to the extent of Rs. 40 to 50 | akhs.
The appellant who is reported to be financially sound
submitted a schene for setting up a benefication plant for
upgrading the Apatite. 1In view of the financial solvency,
of the appellant his application was reconmended to the
Central Governnent. The Central CGovernment accepted this
recomendati on and directed the grant of the mning | ease in
the following terns :
" The Central Government in the interest of
m ner al- developnent, in exercise of the powers
conferred ~by subrule (2) of rule 58 of the
M ner al ~Concessi on Rul es, 1960,
61 7
hereby authorise the State Governnent to grant
mning | ease for apatite over the area to Dr.
Satya Narain Sinha wthout following the
procedure laid down in sub-rule (1) of the
said Rule 58 of the M neral Concession Rules,
1960,
Further in exercise of the powers conferred by
section 31 of the “Mwnes and M neral s
(Regul ati on and Devel opnment) Act, 1957, the
Central Governnent hereby authorise the State
CGovernment _to grant mining lease to Dr. Sinha
over the area in question which does not form
a conpact bl ock.
The Central Covernment al so, in exercise of
the powers conferred by proviso to @section
6(1) of the Mnes and Mnerals (Regul ation and
Devel opnent) Act, 1957, authorise the State
Government to grant mining | ease for apatite
over the areas to Dr. Sinha in excess of the
l[imt of 10 square miles prescribed in section
6(1) and (b) of the said Act."
| mredi ately on getting to know of the approval given by the
Central Governnent to the grant of the mining | ease to the
appel l ant, the first respondent noved the State Governnent
for a stay and though that application was rejected he nmde
several other attenpts but w thout any success. The | ast
revi sion application was filed on Novenmber 17 1970 under r.
54 of the M neral Concession Rules--hereinafter referred to
as 'the Rules’-before the 2nd respondent on which an order
dat ed Novenber 23, 1971 was passed. This order as disclosed
fly the 1st respondent in his supplenentary affidavit /shows
that the Central GCovernment had in exercise “of their
revi sional powers under r. 55 of the Rules, set aside the
orders of the State Government and directed it to  give
further consideration and pass appropriate orders within a
period of four nonths in as nuch as the State Governnent had
not followed the <correct procedure in dealing with the
application of the 1st respondent.
At this stage we may point out that in the wit petition
filed by the first respondent though the appellant was a
party it seens he did not appear and the proceeding was ex
parte. The appellant’s case is that as no notices were
served on him nor was there any proof of service as neither
the covers in which the registered notices were sent nor the
acknow edgnent cards had been returned to the Court, he did
not have an opportunity to be heard. No doubt the State of
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Bi har and the Central Governnment had opposed the petition
but the Hgh Court came to the conclusion that t he
conditions required for relaxation of the Rules in specia
cases under s. 31 of the Mnes and Mnerals (Regulation and
Devel opnent) Act, 1957 (hereinafter terned the Act) read
with rr. 58 & 59 of the Rules, were not conplied with while
according its approval for the grant of the mning lease to
the appellant. in this viewit allowed the petition and
quashed the | ease in favour of the appellant.

Before wus it is contended by the appellant’s |earned
advocate that the appellant did not have an opportunity of
urgi ng before the Court

618

that the wit petition filed by’ the first respondent was
not mai ntain.able, because he is- not a person aggrieved as
the area for which thefirst respondent had nmade an
application for the grant of mining | ease was not included
in the area granted to the appellant. He further ,contends
that reasons were given by the State of Bihar while recom
nmendi ng. the grant of the lease to the Central Governnent,
whi ch reasons, at any rate one of themas is evident from
the order of the Central Governnent, were approved. There
is, according to him no infringenent of the provisions of
s. 31 of the Act read with rr. 58 & .59 of the Rules.

The learned Solicitor-General on behalf  of the Centra
Covernment supports  the grant of the mning lease to the
appellant on the ground that r. 59 of the Rules is not
applicable to the facts of this case inasnuch as the 3rd
respondent had not taken any firmdecision to reserve the
area granted to the -appellant, which is a necessary
condition of the applicability of that rule. If that rule
did not apply then he subnmits the procedure prescribed inr.
58 which is referred to therein need not be conplied wth.
He further submits that even if r. 59 is applicable, reasons
have been recorded by the Central CGovernnent for relaxing
the Rules as required in s. 31 of the Act.

In so far as the 3rd respondent-the State of Bihar-is con-
cerned, there has been a volte-face in its stand before us.
After having called for the applications and recomended t he
| ease in favour of the appellant, and after ~having placed
himin a position where he had to incur huge expense, it now
wants to contend that the grant of the lease is invalid.
Even the first respondent, once he found, that the area for
whi ch he applied for a |l ease was not included in the appel-
lant’s | ease, seens to have perferred to remain absent in
the case, but the State Government wants to chall enge the
validity of the |lease which it did not do before  the High
Court.

There is no doubt, as the Hi gh Court has pointed out, /that
where by relaxing the Rules the Central Governnent ~intends
to authorise in any case the grant, renewal or transfer of
any prospecting licence or nmining | ease, or the working of
any mne for the purpose of searching for or wnning any
mneral, on ternms and conditions different fromthose laid
down in the Rules nmade under s. 13 of the Act, it can do ’'so
for reasons to be recorded in witing. Wether any such
reasons can be said to have been recorded in the order
authorising the grant of the |ease on ternms and conditions
different fromthose laid down in the Rules nade under s. 13
of the Act need not concern us in this case, because, in our
view, as the wit petition has been filed by a person who is
not the person aggrieved, it is not naintainable.

As already pointed out it is admtted by respondents 2 and 3
that the application nade by the first respondent was not in
respect of the area which is granted to, the appellant and
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consequently the first respondent had no-interest in the
subj ect-matter of the |ease. Even
619

though this contention was not urged before the H gh Court,
and in the circunstances adverted to by us could not have
been wurged, as the appellant did not appear, this Court in
an appeal can not only determine the soundness of the
deci sion, but has jurisdiction to determnmi ne any point raised
before it, such as whether the appeal is conpetent, whether
a party has locus standi to present the petition and whet her
the petition is maintainable etc. See Ebrahi m Aboobakar and
Anot her v. Custodian Ceneral of Evacuee Property(1). In
Chiranjit Lal Chowdhuri v. The Union of India(2) it was held
by this Court that the legal right that can be enforced
under Art. 32 nust ordinarily be the right of the petitioner
himsel f who conplains of infraction of such right and
approaches the Court for relief. In respect of t he
jurisdiction under Art. 226 of the Constitution it was laid
down in The State of Orissa v. Madan Gopal Rungta(3) that
the existence of the right is the foundation of the exercise
of jurisdiction of the Court” under Art. 226 of t he
Constitution. The right to which this Court had adverted as
being the foundation for exercising the jurisdiction under
Art. 32 or Art. 226 of the Constitution, according to The
Cal cutta Gas Conpany (Proprietary) Ltd. v. The State of West
Bengal and Ohers(4) is ordinarily  the per sonal or
i ndi vidual right of the petitioner hinself, though in the
case of sone of the wits |ike habeas corpus or quo warranto
this rule may have to be rel axed or nodified. Subba Rao,
J., as he then was, observed in that case

"Article 226 confers a very w de power on the

High Court to issue directions and wits of

t he nat ure ment i oned t herein f.or t he

enf orcenent of any of the rights conferred by

Part 111 or for any other purpose. It is,

therefore, clear that persons other than those

claim ng fundanental rights can also  approach

the court seeking a relief thereunder."
After citing the above passage in Godde Venkateswara Rao V.
Government of Andhra Pradesh and Ot hers(5) the | earned Judge
who delivered the judgnment in this case al so observed at p.
181 :

"A personal right need not be in respect of a

proprietary interest : it can also relate to
an interest of a trustee. That ~ apart, in
excepti onal cases, as t he expression
,,ordinary" indicates, a person who has been

prejudicially affected by an act or omi ssion
of an authority can file a wit even though-
he has no proprietary or even fiduciary
interest in the subject-matter thereof."
In respect of persons who are strangers and who seek to
i nvoke the jurisdiction of the H gh Court or of this ' Court,
difficulty sometines arises because of the nature and extent
of the right or interest which is said to have been
i nfringed, and whether the infringenent in some way affects
such persons. On this aspect there is no clear enunciation

of principles on which the Court wll exercise its
jurisdiction.

(1) [1952] s. C R 696. (2) [1950] s. C R 869.

(3) [1952] s. C R 28. (4) [1962] Supp. 3 S. C R 1.
(5) [1966] 2 S. C R 172

620

In England also the Courts have taken the view that when
the, application is made by a party or by a person aggrieved
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the Court will intervene ex debito justitias, in justice to
the applicant, and when it is made by a stranger the Court
consi ders whet her the public i nterest denands its
i ntervention. In either case it is a matter which rests
ultimately in the discretion of the Court : (see R wv.

Thanmes Magi strates’ Court, ex. p. Geenbaun(l).

In this case, however, the first respondent has not
chal | enged the grant of the | ease on the ground of ex debito
justitiae but has done so on the ground of a direct
infringenent of his right to be granted a nmining | ease over
280. 62 acres for which the appellant was given a | ease al ong
with other area. Since it is now found that no such right
of the first respondent has been affected, he has no |ocus
standi . He is neither a party nor a person aggrieved or
affected and consequently his wit petition in the High
Court is not mmintainable.

On this short ground, this appeal will be allowed and the
wit petition filed by the first respondent in the High
Court ' di sm ssed. The appellant will have his costs only
agai nst . the State of Bihar.

V.P.S. Appeal al | owed.

(1)(1957) 55 L.C R 129-extracted in Yardl ey Source Book
of English Adm nistrative Law, 1970, p. 228).
621




