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ACT:

Essential Conmodities Act (10 of 1955) s. 3 (3C) and Levy
Sugar Supply Control Order, 1972-Fixation of price of ' |evy
sugar-1t correct principles applied-1972-Order, if invalid.

HEADNOTE

The Levy Sugar Supply Control Oder, 1972, fixing the price
of levy sugar was nmade under s. 3 of the Essentia
Commodities Act. |Its validity was challenged in petitions
under Art. 32.

Di smi ssing the petitions,

HELD : (1) (a) Sub-section 3(3C) of the Act is not confined
to levy sugar only. Fair price under the sub-Section has to
be determ ned in respect of the entire produce, ensuring to
the industry a reasonable return on the capital enployed in
the business of manufacturing sugar, and, in considering
whet her a reason-able return has been allowed the profit on
the free sale of sugar can be taken into account. [887 A-B]
Pani pat Co-operative Sugar MIls v. Union [1973] 2 S.C.R
860 fol | owed.

(b)Section 3(3C) clearly envisages and contenplates the
fixation of different prices for different areas. It hardly
matters if areas are called zones. The constitution of
zones for price fixation is not an innovation and goes back
to 1959, when the Tariff Conmm ssion nade a detailed report
on the cost structure of sugar and the fair price payable to
the industry. [887 F-Q

(2)(a) The Tariff Conm ssion, 1969, however, reconmended the
constitution of 15 zones largely on State-wise basis wth
exceptions in case of U P., Bihar which were divided into 3
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and 2 zones respectively, after an elaborate inquiry into
the working of the Zonal system There was thus anple and
abundant justification for continuing and sustaining the
zonal system There is no basis for the contention that the
price fixation has to be made with reference to the cost of
each individual unit in the zone. The basis of a fair price
for sugar would have to be built an a reasonable efficient
and representative cross-section on whose working cost-
schedules will have to be worked out and price determni ned by
the Governnent under s. 3(3C) of the Act, doing justice to
the weak and strong alike. Any loss to the petitioners may
be due to m smanagenent, |ack of efficiency and following a
wong investnent policy which have nothing to do with the
zonal system Not a single expert body countenanced the
suggestion that price control should be unit-wi se, and even
before the Tariff ~Comm ssion no such point of view was
pressed by the sugar industry. [892 E-F; 893 F-G 894 D, F-
G 896 G H

Pani pat Co-operative Sugar MIls v. Union [1973] 2 S.CR
860 1972, followed.

(b)It is futile to say that the zoning system should not
have been done State-wi se, especially when climatic and

agr o- economni c condition,-, have been t aken into
consi deration while constituting the zones. |If any
883

other system had been followed it would have becone
i mpossible to work out a proper cost-schedule for the zone.
It would have created several problems and difficulties
particularly with reference to the taxes, duties etc. which
are |levied by each State and the wages whichare payable to
the workers in the different States which vary from State to
State. [897 H, 898 C E]

(c)In the present cases, while classifying zones on
geogr aphi cal cunmagr o- economni ¢ considerations, there has been
no discrimnation made nor does the price fixation according
to each zone, taking into account all the relevant factors,
give rise to any such discrimnation as would attract Art.
14. Once it is recognised that prices could ‘'be fixed
according to the zones, the cost schedul es that = have been
worked out by the Comm ssion have necessarily to be
different for each zone, because, the various itens which go
into cost differ fromzone to zone. [899 D-F]

(3)(a) Sub-section (3C) |ays down the various components
for determining the price of sugar. Causes (a), (b) -and
(c) relate to the total cost which consists of the mininmm
price of sugar cane as fixed by the Governnent, the
manuf acturing cost and the duty or tax. Cause (d) relates
to the return on the capital enployed. The very fact . that
cl. (a) provides that the mninmumprice fixed for sugar cane
has to be taken into account shows that the actual cost is
i material. Moreover, while fixing prices according to
zones, it is inpossible to take the actual cost of each
manuf acturer or producer and fix the price accordingly.
Hence, the methods followed by the Tariff Conm ssion, which
have stood the test of tine and have been incorporated in
the sub-section, have been followed in the fixation of price
of sugar. The fact that in sone cases their actual cost may
be in excess of the price fixed cannot be a ground for
striking down the price fixed for the entire zone in
accordance wth accepted principles. It may be t hat
uneconom ¢ units mmy suffer |osses, but what they cannot
achieve in the open narket they cannot insist on where price
has to be fixed by the Government. The Sugar Enquiry
Conmission, in its 1965-report, expressed the view that
"Cost-plus’ basis of price-fixation perpetuates inefficiency
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in the industry and hence cannot always be the proper basis
for price fixation. [899 F-H 900 H, 901 A-E]

(b) The Tariff Comm ssion had however reconmended that as a
nmeasure of neutralising relative cost advantages and for
rectifying the disparity in the ex-factory price structure,
a graded slab systemof excise duty may be introduced in
pl ace of the present flat rate. It is for the Governnent to
take an early decision with regard to the recomendation

but as the Governnent is not bound to accept every
reconmendation of the Tariff Conmission, this Court cannot
strike down the Price Control Oder. [901 H, 902 A-(

(c) The Tariff Comm ssion, which was in full possession of
all facts, was satisfied that the requirenents of the sugar
i ndustry could be nore equitably net by the departure from
the conventional nethod of giving a return on the basis of a
certain percentage on the capital enployed, and by adopting
instead a wuniformamunt of Rs. 10.50 per quintal as the
margin to be added to the other cost in arriving at a fair
price of the sugar. The working of the Tariff Comm ssion in
arriving ~at the figure also shows that the Conm ssion had
al l oned addition on account of the increase in the rate of
interest on noney borrowed. It is true that in Premer
Automobiles v. Unionof India, AIl.R 1972 S.C. 1690, 16%
return on the capital ~ enployed was considered to be
reasonabl e, but out of that return, the car manufacturers,
unl i ke the sugar producers, were nmade |liable to pay mininum

bonus, interest on borrow ng, financial charges, warranty
charges and guarantee comm ssion. [902 C, F-H 903 H, 904 A-
Fl

5--1521 Sup. Court/73

884

(4)(a) The Tariff Commi ssion had decided in favour of
continuing the existing nethod of computing the quantum of
depreciation on the basis of zonal averages of the costed
units; and it was added that the figure so adopted was
automatically to undergo an upward revision if and when the
revision contenplated by the (draft rules seeking to
liberalise the depreciation to be earned-under the Incone
tax |l aw was brought into effect. The statement furni shed by
the Governnent shows that the increase in depreciation has
been all owed in accordance with the new rate of depreciation
under the Income-tax Rules. [905 E-H 906 A-C]

Prem er Autonobilies case, A l.R, 1972 S.C. 1690, followed.
(b) The Tariff Commission in 1959 and the Sugar Enquiry
Conmi ssion in 1965 considered that no provision need be made
for the purpose of rehabilitati on and nodernisation; but the

Tariff Commission in 1969, nade a reconmendation. The
conditions which prevailed in 1959 and 1965 were different
and the latest view expressed in 1969, ’'Qught to / have
received serious consideration by the Government. But ,

nerely because Rs. 2.00 per quintal, as recommended by the
Commi ssion, had not been taken account while fixing the
price of levy sugar, the price as fixed would not be ' struck
down, because. its non-inclusion is in no way violative  of
s. 3 and 3A of the Act. [906 E-F, 907 A-B, G 908 B-D]

[ The Governnment shoul d, however, give serious and inmediate
consideration to the matter and take a decision wthout
further delay] [908 D

(5) There is no serious inaccuracy or infirmty, factually
or otherwise, in the escalations allowed by the Tariff
Conmi ssion and accepted by the Government in fixing the
price of sugar. [908 G

(6) There is nothing to show that paynment of gratuity or
liability therefor had not been taken into account while
fixing the price for levy sugar. [L909 C D
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As regards bonus, the rate of m ninum bonus had been raised
from 4% to 8.33% by the Paynment of Bonus Amendnent
Ordi nance, 1972, but as the Bonus O di nance was pronul gated
after the prices were fixed by the inmpugned Order, that
Order cannot be struck down on the ground that the prices
fixed by it did not take into account the changes in the
rate of mninumbonus nmade by the Ordinance. Even so, in
the changed circunstances the Governnent ought to nake
appropriate nodifications in the inpugned Order in respect
of the prices of levy sugar. [910 B-F]

JUDGVENT:

ORIG NAL JURISDICTION :* Wit Petitions Nos. 279-283, 293,
296, 297, 300, 303, 304 & 306 of 1972.

Under Article 32 of the Constitution of India for the en-
forcenment of Fundamental Rights.

S.V. CQupte, K Srinivasanmurthy, Naunit Lal and M N
Shroff, florthe petitioners (in WP. No. 279/72).

K. Srinivasanurthy, Naunit-Lal and M- N. Shroff, for the
petitioners (in WP. Nos. 280-283 & 303/72).

P.Ram Reddy, S. Kondala Rao and G N Rao, for the
petitioner (in WP. 'No. 293/72).

A K Sen, N R/ Khaitan and OP. Khaitan for the
petitioner (in WP. No. 296/72).

L.M Singhvi, N R Khaitan and O P. Khaitan, for the
petitioner (in WP.. No. 297/72).

885

C. K. Daphtary, R K  P. Shankardass, R N. Banerjee, H

K. Puri and S. K Dhingra, for the petitioner (in WP. No.
298/ 72).

A Subba Rao, for the petitioner (in WP.~ No. 300/72).

L. M Singhvi, N R Khaitan, O P. Khaitan and A T.
Patra, for the petitioner (in WWP. No. 304/72).

G S. Rama Rao, for the petitioner (in WP. No. 306/72).
L. N. Sinha, Solicitor-Ceneral of India, G L. Sanghi and
S. P. Nayar, for the respondent (in WP. Nos. 279-283/72).
L.N. Sinha, Solicitor CGeneral of India, and S. P.” Nayar, for
the respondents, (in WP. Nos. 293, 296, 297 298, 300, 303,
304, & 306 of 1972).

B.Sen, Leila Sheth and B. P. Mheshwari, for t he

i ntervener (Upper Ganges Sugar MIIs).

A. Subba Rao and B. K. Seshu, for interveners (N zanabad
Co. -opt Sugar Factory & N zam Sugar Factory).

M C. Setalvad, P. N. Tiwari, J. B. Dadachanji and O C
Mat hur, for the intervener (Mhal axmi Sugar MIIs).

C K. Daphtary, J. B. Dadachanji, O C Mithur and P.
N. Tiwarifor the intervener (Ms. Hindustan Sugar MIlls
Ltd.)

V. S. Desai, J. B. Dadachanji, O C Mthur and P. N
Tiwari, for the intervener (Delhi Coth & General @Mlls
Ltd.).

P.N. Tiwari, J. B. Dadachanji, and O C. Mthur, for the

i ntervener (Ganga Sugar Corpn. Ltd.).

The Judgrment of the Court was delivered by

GROVER, J. These petitions under Art. 32 of the Constitu-
tion have been brought by or on behalf of the various
factories, cooperative societies and MIls which carry on
the busi ness of manufacturing and selling sugar (hereinafter
cal | ed conpendi ously the "sugar producers") challenging the
validity and legality of the Levy Sugar Supply Control Order
1972 made under s. 3 of the Essential Conmmodities Act, 1955,
hereinafter called the "Act" fixing the price of levy sugar
in the different zones in the country and praying for
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various reliefs. Wit Petitions Nos. 279 to 283, 293, 300,
303 and 306 of 1972 are by the sugar producers in Andhra
Pradesh zone; Wit Petitions No. 297 and 304 of 1972 by the
sugar producers in North Bihar zone and Wit Petitions Nos.
296 and 298 of 1972 by those in the Punjab zone.
The principal questions that arise for our determnation
are, The follow ng:
886
(1) What is the true scope and anbit of S. 3
(3 C of the Act ?
(2) (a) Wether the systemof fixing price
for each zone (the entire country having been
di vided into 15 zones), is justifiable and is
based on correct principles ?
(b) Whether the state-w se constitution of
the zones is proper and justified ?
(c) Does t he zonal system |ead to
discrimmnation and as such is violative of
Art. 14 of the Constitution ?

(3) I's price fixation based on pr oper
princi ples and have the prices been detern ned
by following the correct nethods and in

accordance with s. 3 (3C) of the Act ?

(4) VWhat ~is the correct position about

depreci ation and rehabilitation all owance and

the extent to which these have been taken into

consi deration in price fixation ?

(5) Have the escal ation in various itens by

whi ch price determnation is made been

properly all owed ?

(6) Whet her the itenms in respect of paynent

of additional bonus as provi ded by the Paynent

of Bonus Amendnent Ordinance 1972 and gratuity

are taken into account ?
The hi story of control “over sugar producti on, its
di stribution and the method followed in the fixation of the
fair or levy price of sugar has been set out in the
connected case (Civil Appeal Nos. 1357 to 1369 ‘of /1972)
judgrment in which also has been delivered today and the
sane ground need not be traversed again
The first question-formul ated by us which arisesin these
wit petitions can be divided into two parts. The first
part involves the point whether sub-s. (3C) of s. 3 of the
Act deals with levy sugar only and is confined to it al one,
particularly, in the matter of determ nation of a reasonable
return as provided by clause (d) of that sub-section. In
the wit petitions the argument on behalf of ~the sugar
producers has been that the whol e object of having a scheme
of partial control under which 60 to 70% sugar has to be
sold in accordance with the orders nade by the Governnent
under S. 3 (f) of the Act for which levy price is  payable
and the balance is saleable in the free market would be
def eat ed. The result of accepting an interpretation  that
profit on the free sale of sugar can be taken into account
while considering whet-her a reasonable return has been
allowed on the capital enployed by the sugar producers
would, it has been stressed, be contrary to the schene and
purpose of the sub-section in question. This aspect of the
matter has been
887
fully dealt with in the above connected case. W have held
that fair price has to be determined in respect of the
entire produce ensuring to the industry a reasonable return
on the capital enmployed in the business of manufacturing
sugar. In other words the contentions of the sugar
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producers have been repelled.

The second part of the first question is whether price
fixation according to zones and not unit-w se (we shall cal
this "the Zonal systeml) is pernissible under s. 3(3C) of
the Act. According to that provision different prices my
be determined fromtinme to tinme for different areas or for
different factories or for different kinds of sugar. 1t has
been sought to be established fromclauses (a’') to (d) of
the sane sub-section that what is contenplated is the price
fixation of each unit or factory; otherwise it win not be
possible to ensure that a reasonable return has been secured
on the capital employed as required by clause (d). The
Tariff Conm ssion of 1969 has recommended a return of Rs.
10. 50 per quintal of sugar. . That recomendati on havi ng been
accepted by the GCovernnent (vide its Resolution dated
February 20, 1970) the only way,, so it has been suggested
on behalf of the sugar producers, to ensure that return is
to conpute the cost of sugarcane, the manufacturing cost,
the duty or tax payable and then add the above anobunt by way
of return to the aggregate of the aforesaid itens nentioned
in clauses (a) to (c) of the sub-section. This can be done
if all these itens are conmputed unitw se and not, by taking
a large nunber of units in an area because the aforesaid
items are bound to vary and be different . fromunit to wunit.
We shall have an occasion to go nore fully . into matter while
considering question No. (2). But we are unable to agree
that the provisions of s.. 3 (3C) do not in any way warrant
the fixation of price for the zones into which the country
may be divided. The aforesaid provision clearly envisages
and contenplates the fixation of different prices for
different areas. It hardly matters if —areas are called
zones. The previous history, as will ‘be presently seen,
also fully supports such a view The Constitution of . zones
for price fixation is not an innovation and goes back to
1959 when the Tariff Conm ssion made a detailed report on
the <cost structure of sugar and the fair, price payable to
the sugar industry.

It will be useful to note certain prelimnary nmatters before
the various aspects of question No. 2 are considered. In
1930 when the Tariff Board appointed by the ~Governnent of
India investigated for the first time the claim for
protection from the sugar industry there were only 29
factories producing sugar. Protection was granted to the
industry in 1932. Thereafter the growh of the industry was
rapid. By 1938-39, the nunber of sugar factories rose to
139. According to the Tariff Commission report 1959, the
nunber of operating factories at that time was

888

157 with a total output of 1.98 nmillion tonnes. In 1969
when the Tariff Conmission made its report there were 205
factories with a capacity for production of 34.69 |akhs
tons. The number of factories is stated to have now
increased to 221. As the production of sugar depends on
sugarcane, a nunber of steps have been taken for the
devel opnent of sugarcane. The supply of sugarcane of good
quality and a fairly long, season of production are two
prerequi sites for naintaining the production of sugar. The
duration of the season in the sugar industry neans the
period from the date of the start of the crushing by the
factory to the date of finaly closing it, and it varies from
region to region as it depends on tw factors, (i)
avai lability of sufficient quantity of cane and (ii) period
for which reasonably good quality of cane giving economc
recovey of sugar is available. Sugar recovery depends
mainly on three factors : (i) the quality of sugarcane, (ii)
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length of the <crushing season and (iii) the over al
operating efficiency of the sugar factory concerned.

The idea of preparing the cost schedule for sugar
manuf acture dates back to 1937. The first schedule was
prepared in 1937 by the Director of the Indian Institute of
Sugar Technol ogy, Kanpur. The Tariff Commi ssion in 1959 was
of the viewthat to construct the cost schedule for the
entire country at a unifornm 'Percentage of recovery and
identical range of duration will only result in inflating
the Al India cost. The Conmission arrived at the con-
clusion after a study of the break-up cost of individua
regions that cost schedules could be constructed on the
basi s of actual recovery and duration as pertaining to each
region. It grouped the sugar factories in various States
into four regions or zones based on standard schedules for a
uniform recovery of 10 per cent and for duration ranging
from90 to 200 days.

It appears that sonme State Governnents represented that the
Northern 'region conprising the States of Utar Pradesh,
Bihar and “Punjab was wunduly large with wde interna
di sparties in costs. The result was that wuniform price
fixed for the zone showed large differences in profit
mar gi ns. The sugar Enquiry Comm ssion headed by Dr. S. R
Sen in its final report in 1965 recommended five cost
schedul es for the same nunber of zones at 10%recovery and
for different durations. Assamw th one factory was to be
treated as a separate zone. The CGovernnent, -however, fixed
prices for 16 zones under the Sugar (Control)  Order 1963.
The nunber of zones kept on changing till it was increased
to 23 for the years 1965-66 and 1966-67. But in Decenber
1967 prices .were fixed for 6 zones including Assam The
Tariff Comm ssion in 1969 recomended the Constitution of 15
zones which suggestion was finally accepted (see page 67,
Tari ff Conm ssion Report 1969).

889

W may first take up the group of petitions of the sugar
producers in the Andhra Pradesh Zone.

The position about price of levy sugar in zone 2 “in /which
the sugar producers in Andhra Pradesh are functioning was
that for the sugar produced in 1968-69, the price-fixed was
Rs. 161.14 per quintal for D-29 quality. After the creation
of fifteen zones in February 1970, the price for |evy sugar
for the Andhra Pradesh zone was fixed at Rs. 150.43 per

quintal inclusive of excise duty. |In My 1971 sugar was
decontrol | ed which continued till Decenber 1971.  From that
time till June 1972 when partial control was reinposed, a
schene of voluntary control of Sugar was in force. By

agreement between the Governnent and the sugar producers 60%
of the sugar rel eased every nonth had to be placed at'  the
di sposal of the Governnent at Rs. 150/- per qui nta

exclusive of excise duty for D30 quality. Under the
i mpugned order the price of Rs. 121.97 per quintal was fixed
for D29 grade and Rs. 122.82 for D30 quality for the
Andhra Pradesh zone.

One of the main grievances of the sugar producers is that
the above price was far bel ow the price payable even under
the voluntary schenme of distribution and so far as the
actual cost of production of the various petitioning units
is concerned the same was greatly in excess of the price of
| evy sugar fixed by the inmpugned order. Thus the sugar
producers in this zone were being nade to suffer huge | osses
instead of getting a reasonable return as provided by cl ause
(d) of s. 3 (3C of the Act. Al this was attributed to the
zonal systemwhich is stated to suffer from the follow ng
serious defects apart from others:
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(i) The sugar producers in Andhra Pradesh
varied greatly in econonmic viability; sone
units were very large and sonme very snall
e.g., crushing capacity of 3750 tonnes at
Vayyuru and 800 tonnes at Seet hanagar am
respectively out of the costed, wunits (see
Appendi x 32, page 207, 1969 report, Tariff
Conmi ssi on).

(ii) A wuniformprice has been fixed for al
units al t hough t he manuf act uri ng cost
varieswidely fromunit to unit.

(ii1)The extrene disparity was evident from
para 9.5.1 of the 1969 report which showed
that the actual crushing reason (based on 22
hours per day) for the individual unit had a
di vergence ranging from26 days to 195 days.
St at e-wi se averages indicated a range from 26
to” 153 days whilst the all India weighted
average cane to 108 days for the costed units.
I n-Andhra Pradesh the duration in 1966-67

890
which is the base year of the costed units
varied from 163 days to 41 days.

(iv) Only 7 units out of 19 units in Andhra
Pradesh zone were sel ected for working out the
aver ages. Thi s hi ghl y i'nvol ved hi ghl y
di sparate and unfair conparison

(v) According to table 9.3 at page 75 of the
1969 report the average of the cane actually
crushed by all the 7 costed units came to 1233
tonnes per_ unit whereas the average of the
cane actually crushed byall the 19 units in
the State is 1065 tonnes. According to the
figures supplied by the  counsel for t he
petitioner at the tine of argunments the tota
cane actually crushedin 1966-67 by all the 19
units in Andhra Pradesh was 16, 60,000 'tons.
The average duration for that year ‘being 82
days the average daily crushing of the 19
units worked out to 1065 tonnes per unit
whereas the crushing capacity of 1233 tonnes
per day wits taken as the base.  This repre-
sented an excess of 168 tonnes per day - which
was whol |y unjustifiable and which would nake
a lot of difference in the mat t er of
conputati on of price.

(vi) The conversion cost given at pages 209
and 210, Appendix 33 of the 1969 report worked
out to Rs. 25.86 per quintal which is the
conversion cost for 1233 tonnes relating'to 7
costed units but the average daily crushing of
all the 19 units being 1065 tonnes the actua
conversion cost will work out-to Rs. ' 29.94.
Thus the difference in conversion cost would
be Rs. 4.08 per quintal for sugar

(vii)The weighted average were on a very
restricted basis and hand-picked units could
not furnish proper guidance The weighted
average were farcical and were in no way
different fromthe ordi nary averages.

(viii)No account has been taken of the
admtted fact that duration and recovery often
depend on vagaries of nature or unforeseen
events. For instance in the case of the sugar
producers in Wit Petition No. 283/72 the
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duration was 162 days in 1969-70, the recovery
being 9.493% but it cane down to 78 days in
1971- 72 because the sugarcane crops were dam
aged by a highly distructive di sease.
In the North Bihar group,, of petitions of which wit
petition 297/72 may ’'be taken to be representative points
simlar to the above have been raised. For the North Bihar
zone, the prices-
891
fixed by the inpugned order were Rs. 157.55 for D-30 and,
Rs. 155.85 per quintal for D29 qualities respectively.
According to the sugar producer its own cost of production
cones to Rs. 181.96 per quintal w thout any return. Owi ng
to the faulty price fixation, this unit was suffering a
heavy |oss, the accumnulated anmount of |oss having reached
the figure of Rs. 9.50 | akhs. According to the statements
and tabl es prepared and submitted to us, in the North Bihar
zone the cost factors of the costed units are so disparate
and unequal that five out of the 8 costed unit$, do not even
get their actual cost, |eave aside any return
The tables relating to the wei ghted averages are neant to
show that there is no particularity or charm about the
wei ghted aver ages. It is ' not an average which tends to
renove the disparity between the, various units in a zone.
In the table showing the ex-works price of sugar based on
m nimum price of the cane, duration and recovery for North
Bi har zone conpared with individual units for the season
1971-72 the zonal average cost on the basis of 66 days’
duration and 8.86% recovery and Rs. 91.34 cost’ of cane cones
to Rs. 139.52 per quintal excluding the -return. After
appl yi ng cost schedul es to cane price duration and  recovery
of individual factories the results show that at least 10
factories suffer heavy |osses because their cost ' ranges
between Rs. 623. 81 per quintal of the factory at Ryam to
Rs. 139. 83 of the factory at Chanpatiya. This is exclusive
of the return of 10. 50% It nmay be observed here that the
factory at Ryam has a durationionly of 7 days which is
alnost 'a freak figure and explains the high cost  incurred
by it for manufacturing sugar. But the total ~nunber of
factories in North Bihar zone is 25 and the cost of other

factories varies between 138.44 to 121.89 per quintal. I't
is next pointed out that under the averaging technique the
Central Governnent fixes a common price for all - sugar

factories in every State or price zone by aver agi ng
extraordi nary cost disparities. The average cost formulae
i gnore disparity in (a) cane cost per quintal; (b) duration
(c) recovery, (d) daily crushing capacity and (e) capita
enpl oyed by one factory and the other in each zone.

Wit Petition No. 298/72 is representative of the Punjab
group. There are five sugar factories in the Punjab /zone.
The price of levy sugar was fixed under the inpugned order
at 147.71 per quintal. Details of the audited manufacturing
cost were filed with the petition for the 1971-72 season.
It was clained that the manufacturing cost for that season
cane to Rs. 208.22 per quintal exclusive of interest  on
capital enployed which worked out to another 16.40 per
qui nt al . Thus the cost including interest cane to Rs.
224.62 per quintal. The total loss on stock as on July 1
1972 woul d cone to Rs. 9,74,350.77. It was stated that the
892

petitioner had recovered an average price of Rs. 245.00 per
quintal on the sale of, free sugar out of the 1971-72
production and if the petitioner is able to secure
approximately the same price for the balance stock of 2935
quintals of free sugar and thus to sone extent neutralise
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the over all loss this will still |leave a |loss of Rs. 87.17
per quintal to be nade up on the sale of its present stock
of levy sugar. During the nonth of Decenber 1971 the
duration was seriously affected by the | ndo- Paki st an-
hostilitiesan inportant factor which has not been taken into
consi deration by the governnent.

Servshri M C. Setalvad, B. Sen and V. S. Desai who have
appeared for the Interveners Nos. 6, 3 and 7 in Wit
Petition No. 297 of 1972 respectively do not support the
argunents challenging the zonal system On the contrary a
strong case has been made by themin favour of the zona
system The Interveners whomthey represent are obviously
the low cost units and are in favour of the zonal system
bei ng retained. The tug of war in respect of the zona
systemis between the high cost units and the | ow cost ones;
the former are against it and the latter in favour of it.
The system of fixing the prices, according to certain
regions or zones, is-not a newone. The tariff Conm ssion
in 1959 favored the formation of four zones. |In the report
of the Sugar Enquiry Comm ssion 1965 it was pointed out that
the Governnent had actually fixed the prices for 22 zones
which neant that from four zones the nunber had been
increased to twenty two or nore. The conmm ssion was of the
view that there should be five zones only in addition to
Assam The Tariff Conm ssion, 1969, however recomrended the
constitution of fifteen zones largely on State-wi se basis
with an exception only in case of Utar Pradesh and Bihar
Uttar Pradesh was divided into three zones and Bihar into
two. The Tariff Conmission had been specifically requested
to inquire into the working of the zonal system the main
point for inquiry being the zones into which the sugar pro-
ducers should be grouped having regard to the ‘basis of
classification to be recomended by the Comi ssion. The
view of the Conmi ssion was that on the whole the number of
price zones should be fifteen which would reduce, though not
elimnate, the inter-se anomaliesin the <cost structure
without resorting to the extrene of the fixation of price
for each unit or a single or at the nbst two, one’ for the
sub-tropical and other for the tropital one. The Tariff
Commi ssion hoped that in the course of tinme conditions would
be created making the operation of the second alternative
feasible. FromChart 1V relating to production of sugar ,to
be found in the report of the Sugar Enquiry Comm ssion 1965,
the Al India production arose from 12,00,000 tons. to
32,00,000 tons. in 1964-65. This notwthstanding the fact
that the prices
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were being fixed on the basis of regions. In para 19.7 at
page 127 of the said report the Conm ssion nade  sone /very
useful observations. It rejected the industry’s contention

that under the system of determining price on the “principle
of average for a zone there was no incentive for | heavy
investment in block. |If was, pointed out that in recent
years of control-on sugar in spite of the sugar prices
having been-fixed on a zonal system there had been a
substantial addition to the capacity even in the sub-
tropical belt It was stated
"Further, a study of the cost structure of the
old and new factories reveals that in the
total cost there is hardly much difference
between the Cost of production in the old
factories where the el ement of depreciation is
very low and that in the new factories where
its incidence is fairly heavy. Wile in an
old wunit the capital cost is Ilower, the
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recurring cost is often higher, in a new unit
of conparable capacity, it tends to be

opposi te. What the industry ought to be
concerned with is the wuntinmate ex-factory
price. To take out of context one el ement of
cost that goes into the total cost and then to
pl ead that because the incidence in respect of
that el enment of cost is lowin the case of old
pl ants sone all owance should be given to the
i ndustry as a whole, is not justifiable.",
It is sonewhat difficult to accept the argument of those who
are opposed to the zonal systemthat the loss alleged to
have resulted to sonme of the sugar producers can be
attributed to the prices having been fixed zone-w se. For
i nstance, in the Punjabzone the crushing capacity of all the
factories is practically the same e. about 1,000 ton per
day. The prices which were fixed by the Government were on
the basis of 67 days duration with a recovery of 8.75% In
the case of Malva Sugar MIls the actual duration was 95
days, the recovery being 8.78% Odinarily and in the nornal
course Profits should have been made by the said unit and it
shoul d not have incurred | osses. The reasons for incurring
| osses can be nmany including msmanagenent, |ack of
efficiency and following a wong investnment policy which
have nothing to do with the zonal system  This system by
and large leads to efficiency and affords an incentive to

cut down the cost. It is only when there is keen
conpetition between the units in the same zone that a rea
effort will be nade by each unit to reduce its cost and make
the working and running of theunit nmore efficient. The

essence of the matter is that a comercial concern can be a
success only if these is proper planning “and efficient
nmanagenent . The argunment on behal f of the sugar producers
whi ch claimthat they have been running into | osses | because
of
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the zonal systemcan hardly be sustained on the evidence on
the material produced by them It is true that in a few
cases all the data and the details of costs etc.” were set
out in the petition and were supported by statenents made
out from audited accounts but in nmost cases it was at the
stage of rejoinder or at the tine of —argunments that
el aborate statenents were prepared showi ng figures of | osses
into which these units are running owing to. the fixation of
price by the inpugned O der. The government” in these
circunmstances could possibly have had no opportunity to
check up the correctness of all the figures and even if that
could be done as, weekly returns are submitted on prescribed

forms to the authorities concerned it would still not be
possible for the government to deternine their _—accuracy
without a conplete investigation being carried out. Nor

could it be ascertained with out a prolonged investigation
what the real causes were for some of the sugar producers
i ncurring nmuch heavier costs than the others.

The extrene position taken up on behal f of sone of the peti-
tioners that the prices should have been fixed unit-w se and
on the basis of actual costs incurred by each wunit could
hardly be tenable. Apart from the inmpracticability of
fixing the prices for ,each unit in the whole country the
entire object and purpose of controlling prices would be

defeated by the adoption of such a 'system It nust be
renmenbered that during the earlier period of price contro
the price was fixed on an all India basis. That still is

the objective and if such an objective can be achieved it
cannot be doubted that it will be highly conducive to proper
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benefit being conferred on the consuners. According to the
Conmi ssion the objective to be achieved should be to have
only two regions in the whole country, nanely, sub-tropica

and tropical. Not a single expert body appointed by the
Government of India fromtine to time countenanced the
suggestion that price control should be wunit-w se. It

appears that even before the Tariff Conm ssion such a point
of view was understandably not pressed on behalf of the
sugar industry. The |ow cost units demanded the fornmation
of the larger zones. The high cost units asked for the
formation of snaller zones. No material has been placed
before us to show that there was any serious demand for
prices being fixed unit-wise. Even in the argunents it was
al nbost common ground with the exception of one or two
di ssentient voices that zoning is unavoi dable in our country
inthe mtter of fixing of the price of sugar

W my now advert to sonme ~of the salient flaws and
infirmties which have been sought to be shown wth the
assi stance of various facts and figures fromwhich the zona

systemis said to suffer. Firstly the nethod of selection of
the units for the purpose of
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costing and taking of the averages has been subjected to
severe. criticism

As stated in para 9.1 of Chapter I X of ‘the 1969 report
the .findings of the Conm ssion were based on 66 costed
units out, of 200 working units in the industry. It was
also nmentioned in. para 9.1.1 that ona scrutiny of the cost
forms it was found that the information furnished by nost of
the non-costed units was not- satisfactory. The defects
noticed were in regard to allocation of ~costs under the
various heads and inclusion of certainitenms  which should
ordinarily have constituted a part of the return. It was
further stated that the cost Accounts Oficers |\ of the
Conmi ssion nade a detailed scrutiny of the accounts in the
sel ected. units and worked out costs in a fair and equitable
manner to enable the Commissionto determine appropriate
costs for each unit for detail ed cost investigation. The 66
units which were costed out of 68 selected for the purposes
accounted for nearly 34% of the total capacity and ~37% of
the total production of sugar in 1966-67. The average
duration of the costed units was 101 days with a recovery
amounting to 9.73%as conpared to All India figure “of 95
days and 9.91% recovery respectively. The conm ssion was
the best judge of selecting the units for cost study and for
wor ki ng out the average cost. The reasons given by it for
"Selecting the costed units do not suffer from any disregard
of the recognised principles of costing. It is true  that
the selection of some units out of all the wunits in a
particul ar zone can lead to the anonalies and the hardships
whi ch- have been pointed out on behalf of the sugar

producers. To take an illustration the average with regard
to crushing capacity in the Andhra Pradesh Zone m ght « have
been different if all the wunits had been taken into

consi deration. But the Conm ssion could not have taken the
averages of all the units unless it had selected them for
costing which in the very nature of things was not practica
and which for the reasons given by the Commi ssion itself
could not be done because of theunsatisfactory nature of the
information furnished by nobst of the non-costed wunits.
Indeed the petitioner in" Wit Petition no. 279, did not
even reply or send any nenoranda to the Conm ssion although
the questionaries were sent to it. Simlarly in Andhra
Pradesh Zone three other units. Amadal aval ase Coperative
Agricultural & Industrial Society Ltd. Si vakarni  Sugars
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Ltd. and Challapali Sugar Ltd. did not send any reply or
nmenoranda as is apprarent from Appendix I T in the report.

As regards the averages and wei ghted averages which have
beer, worked out by the Commission for the purpose of
fixing .prices in respect of the varying figures of
different items of cost we are unable to appreciate how
these have not been properly worked out. It nay be that if
a different nethod had been adopted than the one foll owed by
the Commi ssion the averages
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wor ked out might have been different but the principle Df
wei ghted average which was followed with regard to those
items where it could be applied is a well recognised one and
was adopted even by the Sugar Enquiry Commi ssion in 1965.
The nmethod of working out the weighted averages is well
known in the deterni nati on-of price and has been enployed in
working out the cost structure of the sugar industry and
fixing of sugar prices on prior occasions also, e.g., in
1959 by 'the  Tariff Commission. ~As pointed out in Cost
Account s’ Handbook edited by Theodore Lang, 1945 Edn. the
items of a series to be averaged vary in inportance in sone
guantitative way in additionto the inportance explicitly
given by the figures in the series. An illustration of
wei ghted average occurs in pricing stores issues where
different lots of raw material have been acquired at
different prices. |In such a case a sinple average of price
is wusually not considered desirable. Exanples have been
given in the book to show that the sinple average while it
may be technically correct is practically valueless or
positively msleading under certain circunstances. "Wher e
gquantities as well as dollar values are to be  considered,
wei ghted averages are far nore significant than a sinple
aver age. "

We may next deal with the harsh and unjust results to ' which
the =zonal system adopted by the Commission is stated to
| ead. The figures given about the actual cost  of the
petitioning units worked out according to the tables and the
fornmulae given in the Tariff Conmissions report have been
produced to denmpnstrate the extent and magnitude of the
financial loss to which the petitioners are being put or
will be put. The stress has been on the utter disregard of
the principle enbodied in sub-s. (3C of s. 3 of the Act
that a producer is entitled to a reasonable return on the
capital enployed in the business of manufacturing sugar
The petitioners have sought to establish that “instead of
earning any return they are actually out of pocket ~in the
matter of cost owing to the price fixation by the government
worked out in accordance with the tables given in_ the
report. Apart from what has previously been noticed  about
the wvarious factors which may be responsible for incurring
of high cost we are unable to agree that the price - fixation
has to be nmade with reference to the cost of each individua
unit in the zone. As pointed out in our judgnent in the
connected case (supra) the basis of a fair price wuld have
to be built on a reasonably efficient and representative
cross-section on whose working cost schedules will have to
be worked out and price determ ned by the governnent under
s. 3(3C) of the Act. The cost schedule nust be such as

would do justice to the weak and strong ali ke. There can
thus be no doubt that
897

there was anple and abundant justification for continuing
and sustaining the zonal system

We shall now deal with clause (b) of question No. 2. In Wit
Petition No. 280/72 it has been pointed out that the peti-
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tioner factory incurred heavy loss in spite of sale in free
sugar No sugarcane, it has been clained, was available for
nore than 60 days i.e. from Decenber 22, 1971 to February
19, 1972. The actual cost of production has come to 'Rs.
173.90. The recovery of this factory is 9.54% There is
another factory situate At Rayagoda at a distance of 80
mles from the petitioner. As that happens to be in the
State of Orissa the price of Rs. 152.98 per quintal has been
fixed for sugar in that zone. |[If a division had not taken
place on linguistic basis but agro-econonmic and agro-
climatic factors-had been taken into consideration the peti-
ti oner would have got a price of Rs. 152.98 in the sane way
as the factory in the Orissa State. According to this
petitioner the reasoning of the Tariff Comm ssion as given
in para 31 at page 108 of the report for constituting the
zones on the basis of States is altogether unconvincing and
highly fallacious. In” Wit ~Petition No. 283/72 (The
Chittoor Coop. Sugar Ltd.) the factory is on the border of
Tam | Nadu State but is within the State of Andhra Pradesh.
There are two factories in the Tamil Nadu State which are
said to be at a distance of 80 km from this factory,
nanely, Mirgappa (Pal ar Sugars Ltd.) and North Arcot Joint
Coop. Sugars Ltd. The levy price fixed for Tam | Nadu zone
for 1971-72 is Rs. 134.01 per quintal. "Although it can be
safely presumed that these factories within such a short
di stance would be governed by the sane agro-climtic and
agr o- economni c conditions yet they  have been gr ouped
differently resulting in serious disparity in . prices. In
Wit Petition No. 293/72 the factory is at Bobbili in the
State of Andhra Pradesh. The duration during the year in
guestion was 78 days, the recovery being 8.929% Its
crushing capacity is 850 tonnes per day as conpared with the
Ni zam Sugar Factory Ltd. which has a duration of Il days,
recovery of 11-18% and crushi ng capacity of 4500 tonnes per
day. This Bobbili factory is a pigny as against the giant.
Its actual cost per quintal is Rs. 184.65 whereas the -cost
of the N zam Sugar Factory is Rs. 117.00. Total production
of the petitioner factory is 50,000 odd tonnes whereas that
of the Ni zam Factory woul d be about 5 | akh tonnes odd. The
levy price for both these factories has been fixed at the
sane figure. Al this, it is urged, shows the gross defects
in the state-wi se zonal system |If there are very big units
and there are very snall units in the sane zone either they
nust be classified according to their size or the price nust
be fixed for each individual unit.

The criticism that climtic and agro-econonmc conditions
have not been taken into consideration while constituting
the zones does
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not appear to be valid. The climatic <conditions in the
State of Assam West Bengal, Orissa and Kerala which are in
one zone seemto be substantially simlar. The Conm ssion
has pointed out that there is only a small number of  ‘units
in each one of these States and the costs are nore or  less

simlar. Bi har has beer. divided into two zones and U.P
into three zones. The' reasons are given in para 8.16 of
Chapter VIII of the 1969 report. It has been pointed out

that the climatic conditions of the two areas, namely, the
Meerut Division of the Western U.P., and Gorakhpur Division
are different as they are separated by 300 mles. The units
in Central UP. had also, for the same reasons,’” to be
constituted into a separate group. On similar basis the
units in Bihar had been sub-divided into two zones, North
and South. It is, therefore, altogether futile to say that
the zoning’ should not have been done state-w se. If any
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other system had been followed it would have becone
i mpossible to work out a proper cost schedule for the zone.
For instance, if the Chittoor Coop. Sugars Ltd. which is in
Andhra Pradesh towards the extinme end and which is very near
the State of Tami| Nadu had been grouped with the factories
in Taml Nadu or if the N zam Sugar factory and the
Ni zamabad Coop. Sugar Ltd, which are quite near the border
of Maharashtra State had been grouped with the factories in
Maharashtra, it would have created several problens and
difficulties particularly with reference to all the taxes,
duties etc. which are levied by each State and also the
wages which are payable to the workers in the different
States which admttedly vary from State to State.

Conming to clause (c) of question No. 2, the allegations re-
garding discrimnation are nore or |ess general based on the
various disparities already noticed. In Wit Petition No.
279/ 72 nore detail ed al legations have been made whi ch may be
referred to briefly. ~Before the constitution of 15 price
zones, all the southern States were getting the sane price
except the  Nizam factory and the N zamabad Cooperative
factory Wiich were in a different zone (i.e. Zone 1) though
situate in Andhra Pradesh. According to the Tariff
Conmi ssion, 1969, the cost structure depends mainly on the
recovery and duration but the inmpugned order prescribes a
hi gher selling pricein the case of Mharashtra, Msore,
Gujarat, Tam | Nadu, Utar Pradesh etc. than Andhra Pradesh
al t hough the duration and recovery are higher in the forner
States than the |atter State. Even according to the Tariff
Conmi ssion report the cost of production in Andhra Pradesh
worked to Rs. 103.07 for 1969-70 for which a levy price of
Rs 15025 was fixed whereas for Tam | Nadu the  cost of
producti on worked out to Rs. 97.83 while the I'evy price has
been fixed at Rs. 166.16. Thus the classification has not
been made on a
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rational basis having any nexus wi th the object sought to be
achieved, i.e. fixation of a fair price. It is/ further

stated that in case of factories with |onger crushing season
where |abour works for 8 to 10 nonths, the retaining

al l owance payable is negligible or nil. This'is the case
with wunits in Maharashtra, Cujarat, Mysore, Utar Pradesh
etc. In states |ike Andhra Pradesh where duration’ is -nmuch

| ess, the managenment has to pay the wages to the seasona
staff by way of retaining allowance. This adds to the
cost s.

In reply it has been pointed out that the prices were fixed
in the different zones on the basis of the Tariff
Conmi ssion’s reconmrendations. |If there is any variation in
the prices fixed fromzone to zone it is the result of  the
di fferent schedules recomrended for valid reasons by the
Tariff Conmm ssion. The incidence of retaining all owance and
ot her costs on the working of the factories in the different
zones have been taken into consideration by the Comi ssion
In the el aborate argunents on behal f of the sugar producers.
hardly any serious attenpts was made to press the question
of alleged discrimnation, particularly if the adoption of
the zonal system could not be denolished. Once it is
recogni sed that prices could be fixed according to the zones
the cost schedules that have been worked out by the
Conmi ssion have necessarily to be different for each zone.
The various itens which go into cost differ from zone to
zone. It is not possible to take out only a fewitens and
find discrimnation, disregarding all the other items or
conponents of costs on the basis of which price deter-
m nation has to be made. W are unable to hold that while




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 24

cl assi fying zones or geogr aphi cal - cum agr o- economi c
consi deration, any discrimnation was nade or that the price
fixation according to each zone taking into account all the

rel evant factors would give rise to such discrimnation as
woul d attract Art. 14 of the Constitution.

VWi | e exam ni ng question No. 3 learned Solicitor CGeneral has
rem nded us that "cost-plus" cannot always be the proper
basis for price fixation. Even if there is no price contro
each unit will have to conpete in the nmarket and those units
whi ch are unecononi ¢ and whose cost is unduly high will have
to conpete with others which are nore efficient and the cost
of which is nuch lower. It may be that uneconom c units may
suffer |losses but what they cannot achieve in the open
mar ket they cannot insist on where price has to be fixed by
the governnent. The Sugar Enhquiry Commission in its 1965
report expressed the viewthat "cost-plus" basis of price
fixation perpetuates inefficiency in the industry and is,
therefore, against the long-terminterest of the country.
6--521Sup. Cl /73
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In the book of Cost Accounting by John G Blocker and W
Keith Weltmer it has been stated that even from the point of
vi ew of the managenent, there are three inportant defects in
the ol der types of cost analysis; the inportance attributed
to actual costs, the historical aspect of the cost figures
and the high cost of conpiling actual costs.. Managenment is
led to believe that actual costs are the result of efficient
operation, when 'in reality actual cost s_may i ncl ude
excessi ve guantities of materi al , def ecti ve parts,
i neffective use of |abour and an-unnecessary anount of time
in production. In other words the cost anal ysis nmay not be
an indicator of efficient plant operation. Therefore. pre-
determ ned standard material, |abour and overhead costs are
an inportant aid in formulating price policies in planning
producti on and in neasuring efficiency..

In the book titled "Price Fixationin Indian Industries"-a
study prepared in collaboration with the Institute of
Chartered Accountants of India-it has been stated at page XV
of the introduction that "costs alone do not deternine the
prices. Cost is only one of the many conpl ex factors which
together determine prices. The only general principle that
can be stated is that in the end there nust be some margin
in prices over total costs, if capital is to be wuninpaired
and production naximsed by the wutilisation of “interna
surpluses". It is further stated at page (XVI) that “"while
the "cost plus" pricing nethod is the nost conmon, it may be
argued that it is not the best avail abl e nmethod because it
i gnores demand or fails to adequately reflect conpetition or
i s based upon a concept of cost which is not solely rel evant
for pricing decision in all cases. Wat is essential is not
so much of current or past costs but forecast of future cost

with accuracy...... CGeneral ly pricing should be such as to
i ncrease production and sal es, and secure an adequate return
on capital enployed'. At page 3 the problem of selection of
units for cost study has been considered. The genera
practice is to select units of average size from different
centers. Anot her determning factor in the selection of
units is the availability of cost data of the units to be
sel ect ed. In India one hardly comes across standardised
cost acCounting in the manufacturing units. 1In general it

may be said that the selection of units should be done on
the basis of availability of data, structure of industry and
the objective for which the study is being made.

Sub-section 3Citself lays down the various conmponents of
determining the price of sugar. Causes (a), (b) and (c)
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relate to the total cost which consists of the m nimmprice
of sugar-cane as fixed by the governnment, the nmanufacturing
cost and the duty or tax. Cause (d) relates to the return
on the capita
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enpl oyed. The very fact that clause (a) provides that

the mninmumprice fixed for the sugarcane has to be taken
into account shows thatthe actual cost is i mmat eri al

Mor eover under this sub-sectionprice can be fixed
according to certain zones. While doing so it is altogether
i npossible to take the actual cost of each manufacturer or
producer and fix the price accordingly. In such a case the
nethods followed by the Tariff Comm ssion have stood the
test of tinme and the sub-section itself incorporates or
enbodi es the principles which have been followed in price
fixation of sugar. It is not therefore possible to say that
the principles which the Tariff Commission followed in
fixing the prices for different zones are either not
recognised as valid principles for fixing prices or that
sinmply because i n case of sone factories the actual cost was
hi gher than the one fixed for the zone in which that factory

was situate the fixation of price becanme illegal and was not
in accordance with the provisions of sub-s. (3C. It has
not been denied that the majority of sugar producers have
made profits on the whol e and have not suffered | osses. It

is only sone of themmwhich assert that their actual cost is
far in excess of the price, fixed. ~That can hardly be a
ground for striking down the price fixed for the entire zone
provided it has been done in accordance with the accepted
princi pl es. The nethods enployed by the Tariff  Conm ssion
1969 in preparing the cost schedules as also the  formul ae
for working out cost schedules for the futureare fully set
out in the Conmmi ssion's report and have been also discussed
in the connected case (supra). W need not go over the same
matters again.
There is one matter on which the criticismon behalf of the
sugar producers is legitimate and the force of which even
the learned Solicitor General could not deny. The Tariff
Commi ssion had said in para 9.14 that after taking al
factors into consideration it had been discovered that
factories wth capacities of |less than 1000 tonnes had a
di sadvantage of the order of Rs. 3/- per quintal and those
above 1500 had a rel ative advantage of the order of Rs. 2/-
per quintal conmpared to the conversion charges of the
average capacity range which had been adopted in formulating
the basic cost schedule. The Conmi ssion proceeded to say :
"Having regard to the fact that we have recom
mended fixation of uniformprices on the basis
of zonal averages it is not practicable to
nake the necessary adjustnent for rectifying
t he di sparity in the ex-factory price
structure. We would, however, suggest that as
a neasure of neutralising these relative, cost
advantages related to capacity a graded slab
system of excise duty may be introduced in
pl ace of the present flat rate".
902
This recomendati on was not accepted by the governnent and
it was stated that a decision on this recomrendation was
being deferred. It is high tinme that the government took a
decision on this vital reconendation. |t cannot be denied
nor has thee learned Solicitor General nade any attenpt to
do so that the aforesaid recommendati on of the Conmission is
based on sound reasoning and deserves to be accepted and
i mpl enented. But as the governnent was not bound to accept
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every recomendation of the Tariff Commission it is not
possible for us to strike down the Price Control Order. It
is for the Government to take an early decision with regard
to the above reconmendati on of the Tariff Comm ssion

On the question of return which has been allowed of Rs.
10.50 per quintal a great deal of argument has been
addressed on behal f of. the sugar producers. Firstly it has
been submitted that according to the report of Tariff
Conmission this figure which was to be, static was to be
effective for a period of 3 years only and the prices cannot
be fixed on the basis of a static figure for all times. The
rate on which nmoney can be borrowed fromthe banks it is
pointed out, has gone up from9 %to I1% There are other
charges |ike bank comtment charges etc which the 1969
Commi ssion has not taken into account. The value of the
fi xed assets has al so gone-up and that fact has been ignored
by the Commission. The main criticismis founded on the
figure ~of Rs. ~10.50 per quintal which, it is said, was
wor ked' out when the cost was in the region of about Rs. 96
per quintal in 1966-67. Even according to the governnent
figures the -cost has gone up nmuch- higher. The return

therefore, of Rs. 10.50 per quintal which was fixed on the
basis of cost of Rs. 96.20 per quintal could not possibly
furnish the figure of an adequate return which was
contenplated to be 12.5%on the capital enployed. The
figures worked out by the | earned counsel for the producers
and those of the governnent hardly agree and it is difficult
to reach any definite concl usion whether the basis on which
the Conmi ssion reconmended that a fixed return of Rs. 10.50
per quintal should be allowed by way of return was
unrealistic and could not be adopted for the future. The
Conmi ssion was fully in possession of all the figures of the
price as also the working capital on which the return had to
be determined. It was satisfied that the requirements of
the sugar industry could be nore equitably met by the
departure fromthe conventional method, nanely, of giving a
return on the basis of certain percentage on the capita

enpl oyed and by adopting instead a uniform anount per
quintal as the margin to be added to the other cost in
arriving at a fair price of the sugar. According to the
cal cul ations made by the Comm ssion that would provide a
relatively efficient unit an anmount sufficient to declare a
di vidend of the order of 7 to 8% on paid
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up share capital after neeting its other comm tnents such as
interest and taxation. It was stated in arriving at this

deci sion the Comm ssion had made proforma cal culation for
return applying 12-1/2%to the zonal averages of the capita
enpl oyed and the results are tabulated in Appendix 37. The
variations ranged from 8.23 to Rs. 15.73 per _quintal.
Adding to this the elenent of depreciation, the “over al

difference ranged fromRs. 10.01 to Rs. 21.96. By adopting
the standardised figure of Rs. 10.50 per quintal the ‘range
of wvariation had been narrowed down fromRs. 11. 88 to Rs.
16.94. This was considered to be a nore satisfactory
alternative not only from a producer’'s but also t he
consunmer’s point of view It was observed that in the areas
where | arge nunmber of |ow cost units subsist this amount of
return available in terns of noney per wunit of sugar
produced woul d be relatively higher. This should provide the

needed i mpet us for further capital formation for
rehabilitation, expansion and nobdernisation. According to
the statenments furnished by sonme of the producers, e.g. in

Wit Petition No. 297 (Standard Refinery) the actual paynent
on account of interest and financial charges had cone to
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15.28% per quintal. This was supported by a certificate
from the State Bank of |India from which nonies were
borrowed. Sinilarly in the case of Wit Petition No. 298/72
(Jagatjit Sugar MIlls) it was clained that the actua
interest charges incurred worked out at the rate of Rs.
10. 40 per quintal which entirely wi ped out the provision for
a return of Rs. 10.50 per quintal on the capital enployed.

The cases of individual units can hardly furnish a guide for
standardising itens of cost, the capital enployed and the
return in the matter of price fixation for a zone or a
region as a whole. Nor can charges on account of interest
incurred by sone units in the entire zone reflect a proper
wor ki ng and nmanagenent of all the units in that zone. When
prices have to be fixed not for each unit but for a
particular region or ~zone the nethod enployed by the
Conmmi ssion was the only practical one and even if some units
because of circunstances peculiar to themsuffered a |oss
the price could not be so fixed as to cover their |oss.
That cannot -possibly be the intention of the Parlianment

whi | e enacting sub-s.3C of s.3 of the Act. If that were so
the price fixation on zonal or regional basis would have to
be conpletely elimnated. |In-other words the entire system
of price control which is contenplated wll break down

because fixation of price for each unit apart from being
i npractical woul d 'have no neani ng what soever and woul d not
be conducive to the interest of the consuner. W may point
out that in the case of Prenmier Autompbiles v. Union of
India(l) 16%return on the capital enployed was considered
to be reason-

(1) AIl.R 1972 S.C 1690.
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abl e. But, it nust be renenbered that unfortunately
whenever that decision has been di scussed no one has. taken
care to under stand and appreciate that out of the return
the car manufacturer were nmade liable to pay the nininmm
bonus of 4% the interest of borrowngs, financial charges,
warranty charges and in sone cases the gurantee conm ssion

In the return which has been allowed to the sugar producers
nei ther the m ni mum bonus not additional amounts of warranty
and guarantee charges are payabl e by them

In the letter of 8th Cctober 1970 the Conmi ssion pointed out
that the order to arrive at the figure of the return on - the
capital enployed of Rs. 10.50 per quintal the. Conmi ssi on
had nade a study of the various figures in respect” of the
costed period average of 5 years’ duration and recovery and
proforma cal culation for the capital enployed. Thereafter
the capital enployed had been conmputed on a uniform basis
taking into account the witten down val ue of | assets. and
working capital equal to six nmonths’ cost of . production

i ncluding depreciation. After deducting the average net
fixed assets- fromthe capital enployed the working  capita
cane to Rs. 55 per quintal. It was stated that instead of

the figures indicated in para 9.13 of the 1969 report the
wor ki ng capital should be taken at the figure of Rs. 55 per
quintal for regulating additional interest due to carrying
on larger stock on account of increased production. It may
be, mentioned that in the 1969 report the figure of Rs.
42.40 per quintal had been cal culated by way of working
capital (vide para 9.13 of the report). This neets the
criticismmade on behal f of the producers that although the
rate of interest has increased, the Conmission has not
al  owed any addition on that account.

Conming to question No. 4 a good deal of attack has been made
on the depreciation allowed by the Comm ssion. Depreciation
is essentially a part of the conversion costs. Under the
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terms of reference the Tariff Conm ssion 1969 was asked to
indicate the basis on which the provision for depreciation
shoul d be nmade. The question was whet her depreciation to be
allowed in the cost structure should be «calculated on
repl acenent value or on witten down value of the assets and
how i ndi vi dual factories which nodernise the plant or expand
their capacity should be conpensated for the investnent

made. The Sugar Enquiry Comm ssion 1965 had recomended
depreciation on witten down value but had also suggested
rehabilitation wthin a specified period. On the genera

guestion of depreciation the Boothalingam Committee in its
report on rationalisation and sinplification of tax
structure came to the conclusion that over the period of

years depreciation should be allowed in such a way that 20%
nore than the original cost is provided for. The
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vari ous bodi es whi ch ei ther appear ed or sent

representations “to the Tariff Comm ssion 1-969 put forward
different / points of view The Conm ssion after referring,

to the practice followed in - other countries pointed out in
para 9.9.4 that in the past a few departures fromthe norna

practice of allow ng depreciation on the witten down val ue

adopted for income, tax assessnent had been made. For
instance, in the ‘case of steel prices report 1962 the
Conmi ssion adopted a standard block and ‘a straight 1line

nethod. |In the report on Rubber Tyre and Tube 1965 specia

depreciation was allowed in additionto the normal anount.

"In para 9.9.6 the Comm ssion stated that the nmajority, of

units in sugar industry were nore than 30 years old. At 9%
depreciation for plant and nmachinery and 21% for . buil di ngs
nost of the original "assets have been witten off. To
cal cul ate the anount of depreciation that woul'd have accrued
to individual units during the course of the last 30 vyears
or so on replacenent basis year by year and sinultaneously
to revalue the assets in order-to arrive at the present

assets was not an easy task. After taking the necessary
figures the Commi ssion found that conparatively speaking a
| ar ge nunber of units required rehabilitation havi ng
depreciation nuch [ower than the average of the industry.

The, Commission felt that as it was naking recomendation
only for a period of three years it woul d not be  advi sable
to work out depreciation on replacenent value for that

short period when that practice had not been followed in the
past. The Conmi ssion decided in favour of continuing the
exi sting nethod of conputing the quantum of - depreciation on
the basis of zonal averages of the costed units. It was
added that the figure so adopted was automatically to
undergo an upward revision if and when the revision
contenpl at ed by The darft rules seeking to liberalise the
depreciation to be earned under the Incone tax law was
brought into effect.

On behal f of the sugar producers it has been stated that the
Tariff Comm ssion has nmerely taken the fornul ae under the
Income tax law of the witten down val ue but has made no
provision for adding the value of new inprovenents  or
addi tions.

It appears fromthe letter of the Traiff Conmi ssion dated
July 29, 1970 from which extracts have been furnished 'to us
by the learned Solicitor General that in accordance wth
what was said in para 9.4.6 of 1969 report the comm ssion
has recalculated the figure in respect of depreciation in
accordance with the anmended provisions of the incone tax | aw
and the rates have been revised for different «class of

assets for the period of the estimate. On behalf of the
government a statenment has been furnished to us showing the
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impact of wvariation as a result of introduction of new
rates of depreciation under the
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Income tax Rules per quintal of sugar over the basic cost
schedule in the 1969 report. It is quite clear, from that

statement that the increase in depreciation has- been
allowed in accordance with the new rate of depreciation
under the Inconme tax Rules and the criticismon behalf of
the, producers on this point does not appear to be, valid.
It is pertinent to note that in the case of Premer
Aut omobi | es case (supra) also this Court upheld depreciation
being allowed on the basis provided for by the income tax
law and did not accept the contention of t he car
manuf act urers t hat depreciation allowance shoul d be
cal cul ated on repl acenent cost. The followi ng observations
may be reproduced
"The  depreciation which is allowed under the
tax laws is very liberal and we see no reason
to pass on the burden to the present consuner
who, is not likely to get any benefit out of
the replacenent proposed to be provided for by
t he manuf acturers".
As regards rehabilitation the Governnent of India had
appointed a conmittee in June 1963 to exami ne the question
of rehabilitation and nodernisation of the ol d and
uneconom ¢ units in the sugar i ndustry under t he
Chai rmanship of Shri S. N Gundu Rao. That Committee
submitted its report in 1965 and reconmended on various
matters including the assessnent of need for rehabilitation
noder ni sati on and expansi on of uneconom ¢ units. The Sugar
Enqui ry Conmi ssion 1965 agreed with the report of the Gundu
Rao Conmittee that there was need for providing special |oan
assistance to the industry for the purpose of rehabilitation

and nodernisation. It was suggested that the Governnent
could provide finances for rehabilitation and nodernisation
t hr ough the existing financial ~institutions such as
I ndustri al Devel opnent Bank and I ndustri al Fi nance
Cor por ati on. In the 1959 report of the Tariff Conmi ssion
the principle that a uniformallowance for rehabilitation to
all units in the sugar industry had been held to be

unwarranted since such a provision, according to the
Conmi ssion, while giving necessary resources to the needy
ones would accrue as an extra elenent of profit to others.
The reason given was that generally the average life of a
sugar plant and machinery is 20 to 25 years. Therefore the
units which had gone into production in recent times should
have no problem of rehabilitation for sone years to cone.
Those units which had carried out substantial expansion. and
had in the process effected renovati on and noderni sation of
their existing equipnent would not require the sane’ anount
for further rehabilitation as the wunits whi-ch wer e
established in prewar years and had carried out no expansi on
and no rehabilitation. The Conm ssion had found that the
i ndustry had done well during the four years preceding the
907

report It had, therefore, resources which could have been
utilised for rehabilitation and nodernisation of the old
pl ant and, equipnent. In other words in 1959 it was

considered that nothing need be given by way of uniform
al l owance for rehabilitation in the fair selling price of

sugar. The governnent, it was suggested, should nmake the
necessary arrangenent for naking avai |l abl e financi a
assistance lo the units in sugar industry on simlar [|ines

as those nmade for the cotton and jute textile manufacturing
i ndustry for the purpose of renovation and noderni sati on of
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their plant and equi pnent.

Before the 1969 Tariff Conm ssion the Sugar industry had
pressed for the grant of rehabilitation all owance equival ent
to the anount of difference between the replacenent value
and the historical depreciation. After giving the various
figures in para 9.10.2 the Comm ssion considered that the

depreciation rate would cone to Rs. 4.22 per quintal. The
Conmi ssion, however, proceeded to say that rehabilitation
should not be Ilinked to the replacement cost or the
di fference bet ween depreci ati on at repl acenent and
hi storical cost. At the same time it was necessary to

ensure that in the interest of the maintenance of continuity
of sugar production at ‘an appropriate level such of the
units which could be brought to a standard of nornal
ef ficiency should be hel'ped to rehabilitate thensel ves. In
the assessnent of prices by region as well as fixation of
price on the basis of zonal schedules it was not possible to

take into consideration the needs of individual units. The
best that could be done was to provide for a join fund for
the entire industry. 1In para 9.10.4 the Comm ssion accepted

the case forallowing for the next 3 to 5 years at |east
hal f this amount or Rs. 2/- per quintal in round figures by
way of rehabilitationgrant-to the industry either by way of
direct addition to the controlled price or if so preferred,
in the interest /of the consuner indirectly by suitable
adjustrment in the burden of taxation. ‘Wth the anount so
generated a fund could be, established only for neeting the

cost including the cost of finance for.creation of
additional assets to.inprove the productive efficiency of
the deserving wunits: In the cost schedules which were

prepared the anmount of Rs. 2/- per quintal was added by way
of rehabilitation for determning the ex-works price of
sugar .

In the resolution dated February 20, 1970 of the Governnent
of India the above reconmendation was noticed but it was
stated that a decision on that matter had been deferred
pending consultation with the concerned interests. Apart
from relying on the discussion inthe reports of 1959 and
1965 the Solicitor CGeneral has referred to the observations
of this Court in the Prem er Autonobiles case (supra) in
which while considering the question of depreciation the
principle that it should be allowed on replacenment basis was
not accepted. According to report of the Car Prices
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Enquiry Comm ssion if the manufacturers were to keep apart
not only the anmount of depreciation but al so the devel oprment
rebate and other reserves to. which they were entitled under
various tax and other laws and invest them separately or
even in their business, depreciation funds with the -anount
thus provided for <could be built up and these could be
i nvest ed whet her inside or outside the business.

It is unfortunate that nothing has been done to inplenent
t he recormendation of the Commission in respect of
rehabilitation presumably, we are told, because the question
of nati onal i sation of sugar i ndustry was under
consi derati on. The conditions which prevailed at the tine
of the 1959 report and the 1965 report were different and
the latest view expressed in the 1969 report ought to have
received serious consideration. But we are unable to hold
that nerely because Rs. 2 per quintal as reconmended by the
Conmi ssion has not been taken into account while fixing the
price of levy sugar the price as fixed should be struck
down. The non-inclusion of this anbunt is in no way
viol ative of the provisions of sub-s. 3A of s. 3 of the Act.
We have however, no doubt that the government wll give
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serious and i medi ate consideration to this matter and take
a decision on it without any further del ay.
We may now refer to the escal ations (question No. 5) on the
wages, cost of packing, electricity duty, transport charges
on cane etc. These matters are all dealt with in the | atest
note of the Tariff Conmm ssion on the cost increase in the
sugar industry a copy of which has been produced by the
Solicitor General and in which escalations have been
al | owed. The Tariff Commission did not consider it
necessary to allow increase in the cost of power, fuel, and
consumabl e stores as it was considered that the estinmated
provision of 3%increase per annumin the cost of, stores
and repair should take care of the increase for the current
price period. As regards the incidence due to increase in
road transport cost it -was stated that the Conmission had
taken the same into account while recommendi ng the schedul e
of price for the period ending 1971-72. W have not been
shown ~any serious inaccuracy or infirmty factually or
ot herwi se in the escal ations allowed by the Conm ssion which
have been ~worked out by the experts except the genera
"argunent - which we have not accepted that the increases
all owed are not commensurate with the actual cost of sone of
the units.
A few other matters (covered by question No. 6) may now be
consi dered which were brought to our notice. The first s
about gratuity. The first Wage Board had recommended that
it should be paid by the sugar producers to-its enployees.
The
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conplaint of the producers was that no account had
been taken by the Tariff Comm ssion of “this item Qur
attention has been drawmn to the enactnent of recent
| egi sl ation wunder which the rate of m ni mum bonus has been
raised from 4%to 8.33% it has been urged that when the
prices were fixed by the inmpugned order the additiona

amount coul d not be taken into account while det er m ni ng
the cost of production. As the producers will be bound to
pay the bonus at the enhanced rate they will be, put 'to a

good deal of loss until some provision is nmade for addition
,of that anount for the purpose of working out the |evy
prices.. So far as gratuity is concerned it has been pointed
out by the Solicitor General that in Formappearing at -page
192 under 'Salaries and Wages’ item 11 relates to gratuity
and therefore gratuity had been included. There are hardly
any clear pleadings’ in the wit petitions on this point
from which it can be established and gratuity has not been
i ncl uded. We are wunable to accept the contention that
payment of gratuity or liability thereof has not been taken
into account while fixing the price for |evy sugar

The Paynment of Bonus Anendrment O di nance 1972 which has
been pronul gated recently was published in the Governnent of
India GGazette dated Septenber 23, 1972. Section 3 'of the
Ordi nance provides : -
s.3 "Section 10 of the principal Act shall be renunbered as.
sub-section (1) thereof, and

() e

() e
(2) Notwi t hst anding anything contained in

subsection (1), but subject to’ the provisions
of section 8 and 13, every enployer shall be
bound to pay to every enployee in respect of
the accounting year comencing on any day in
the vyear 1971 a mini mum bonus which shall be
ei ght and one-third per cent of the salary or
wage earned by the enployee during t hat
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accounting year or eighty rupees whichever is
hi gher whether there are profits in that
accounti ng year or not : Provi ded
that..................
On behal f of the sugar producers it has been urged that the
liability to pay the additional amunt of mi nimum bonus wll
conmence in respect of the accounting year comenci ng on any
date in the year 1971. It will, therefore, cover the year
1971-72 for which the prices of sugar have been fixed by the
i mpugned order. Since the additional anpunt has to go into
t he manu-
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facturing cost the price as fixed cannot be held to be valid
and |egal. The | earned Solicitor General, on the other
hand, says that since the O dinance has cone into force now
it was neither practicable nor possible to take its
provisions into account-while fixing the prices under the

i mpugned order and the same cannot be rendered illegal by a
subsequent |egislation which has cone into force only
recently. In our opinion the prices as fixed by the

i mpugned —order cannot be struck down because of the pro-
mul gati on of the Odinance by which the amount of mini num
bonus has been raised from4%to 8.33% of the salary or
wages earned by the enpl oyees during the accounting year or
Rs. 80 whichever i's higher. But there can be no manner of
doubt that the governnment will have to take some inmediate
action by either .making sonme ad-hoc provision in respect of
the prices or taking some such other step which may be open
to it to give the necessary relief to the sugar producers in
this behal f.

As the Bonus Ordi nance has been pronul gated after the prices were

fixed by the inpugned order that Order cannot  be
struck ,down on the ground that the prices fixed by it did
not take into account the changes in the rate of | mininum
bonus made by the Odinance. “Even so, in the changed
ci rcunst ances, the CGovernnent ought to make modifications in
the i npugned order in respect of the prices of |evy sugar so
as to adjust themin accordance with the provisions of the
O di nance. Except for the above the wit petitions  shal
stand dismissed with no order as to costs. Liberty to the
parties to file applications for directions in respect of
the Bank CGuarantees furnished by themin pursuance of stay
orders passed by this Court.
V. P. S Petitions dism ssed.
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