IN THE H GH COURT OF JUDI CATURE AT BOVBAY

Cl VI L APPELLATE SI DE JURI SI DI CTI ON

(1) WRIT PETITION NO 9744 COF 2004

Ms. Raj ashree alias Vanita
Raj esh Dixit, Age 25 yrs.
Ccc: Housew fe, Residing at
C o Shri. Ganesh Kul kar ni,
Shreya ‘B Bl ock No. 6,

Mani knagar Co- Op. Housi ng
Soci ety, Gangapur Road,
Nashi k

Vs.

Shri. Raj esh Nagesh Di xit
Age 30 yrs. COcc: Service
Residing at : B-21+22
Mantri Ki shor Park,
Ashok Nagar,

Near Bhosal e Nagar,
Rangehi | I s Corner,

Pune- 411007

shmukh f or Petifi 6ner

M. S.B. De
M.R S. Apte for Respondent

WTH

]..Petitioner

] .. Respondent

(2) WRIT PETITION NO. 9838 CF 2004

Raj esh Nagesh Di xit

Age 31 yrs, Qcc: Service,
Residing at : E21 Mantri

Ki shore Park,

Range Hi || Road, Pune-411007

[ S S S | S | S—

Vs.

Ms. Raj ashree alias Vanita
Raj esh Dixit, Age 26 yrs.
Ccc: Nil, Residing at,

C o Ganesh M Kul karni ,
Shrey ‘B Bl ock No. 6, ]
Mani k Nagar Co. OQp. Housi ng Socy. ]
Gangapur Road, Nasi k. ]

.. Petitioner

] . . Respondent

M.R S. Apte with M R Bubna for Petitioner
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M . S. B. Deshnukh for Respondent

CORAM : B. H MARLAPALLE, J.
DATE OF RESERVI NG THE

JUDGVENT : MARCH 24, 2005

DATE OF PRONQUCI NG THE

THE JUDGVENT : APRIL 1, 2005
JUDGVENT:
1. Bot h these petitions challenge the order passed

bel ow Exhibit-50 in Petition No.640 of 2002 by the
| earned Judge of the Famly Court at Pune on
6. 9. 2004. The first petitionis filed by the wfe
whereas the second petitioner has been filed by the
husband and hence, both of them are being deci ded by

this common judgnment and order.

2. Rul e. Respondent wai ves service in t he
respective petitions. By consent, rule is taken up

for final hearing forthwth.

3. The marriage of the parties was solemised on
3.3.2002 at Pune. They returned to Pune on 18. 3.2002
by cutting short their honeynobon trip on account of
ill health of the wfe. The husband resumed his
duties on 19.3.2002 and within few days, the wife was
hospi tal i sed. She left the matrinonial honme on
3.4.2002 as she wanted to go to her parents hone at

Nasi k. The wi fe suffered an abortion. She returned
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to the matrinonial hone but within few days i.e.
sonetinmes in the nonth of May, 2002 she went back to
her parents hone. As she did not return to the
matri nonial home, the husband sent a |egal notice
through an advocate on 29.6.2002 and the sane was
replied on 18.7.2002. Under these circunstances, the
husband filed P.A No. 588 of 2002 wunder Section
12(1)(c) of the H ndu Marriage Act, 1955 (for short,
the ‘Act’), for annulnment of the marriage by decree
of nullity. This petition was noved on or about
3. 9. 2002. On receipt of the notice or thereabout,
the wife filed P.A NO 640 of 2002 under Section 9
of the Act for restitution of conjugal rights on or
about 27.9.2002 before the Famly Court at Pune. 1In
the said petition, she filed an application Exhibit-5
for interim alinony. By an order dated 31.12.2003
the sanme application was partly allowed and the
husband was directed to pay interimnmaintenance of
Rs.12,500/- per nonth from7.1.2002. The husband
filed an application below Exh.40 for review of the
said order dated 31.7.2003, but it was rejected by
the learned Judge of the Famly Court on 7.2.2004.
The husband waited for about six nmonths and filed yet
anot her application at Exh.50 for nodification of the
order dated 31.12.2003 passed bel ow Exh.5 and by the
i mpugned order dated 16.9.2004 the said application
has been partly allowed and interim maintenance

anount came to be reduced to Rs.7000/- per nonth from
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the earlier amount of Rs.12,500/- per nonth.

4. The | earned counsel for the wife submtted that
under Oder XLVII Rule 9 of C.P.C., second review
application was not maintainable and therefore, the
Fam |y Court entertained the application at Exh.50
wi thout authority in law. Once the application at
Exh.40 praying for review though rejected by the
order dated 7.2.2004, even otherwise on nerits, there
was no case to entertain another application at
Exh.50 for the sim|lar reasons. Wereas, the |earned
counsel for the husband submitted that there was
change in circunstances from Decenber, 2003 and after
the order below Exh.5 was passed, the husband was
driven to mseries by the behaviour of the wife. She
approached the enployer of the husband and asked for
vari ous docunents as a result of which the enployer
got annoyed and t he husband had to | eave the job. He
tried for another enploynment and before he was to be
interviewed by the new enployer, the wife had again
approached and submtted a letter. The husband | ost
the second opportunity as well. Sonmehow, he got
fresh job but on nuch |less salary than he was getting
prior to the order dated 31.12.2002. The husband
remai ned unenployed for few nonths. He had to
support his famly consisting of elderly parents and
his younger brother, the change 1in circunstances

reduced the nonthly incone of the husband and
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therefore, the order dated 31.12.2003 was required to
be nodified inspite of the fact that such a prayer
was already rejected by the order dated 7.2.2004
passed below Exh.40, urged the |earned counsel for

t he husband.

5. In the inmpugned order, the Famly Court noted
that from October, 2002 to July, 2003, the husband
was unenpl oyed. It was pointed out that from
22.9. 2003, the husband was enpl oyed as . T.
specialist at a salary of Rs.14,000/- per nonth after
being |jobless for about ten nonths. Wen the order
dated 31.12.2003 was passed fixing the interim
mai nt enance at Rs.12,500/- per nmonth, it was noted
that the husband was having gross annual salary of
Rs.2,64,000/- in the earlier financial vyear. The
Fam |y Court considered the provisions of Section 24
and observed that it has wi de powers to nodify, vary
or suspend the order of interimmaintenance if the
changed circunstances so warranted so as to do

justice to the parties.

6. Section 10 of the Famly Courts Act, 1984 states
inter alia that "the provisions of the Code of G vil
Procedure and of any other law for the tine being in
force shall apply to the suits and proceedi ngs ot her
than the proceedi ngs under Chapter |IX of the Code of

Crimnal Procedure, 1973 before a Famly Court and
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for the purpose of the said Provisions of the Code, a
Fam |y court shall be deened to be a Gvil Court and
shall have all the powers of such Court”. It further
provided in Sub-section (2) that "the provisions of
the Code of Crimnal procedure or the rules nmade
t hereunder, shall apply to the proceedings under
Chapter IX of the Code before a Famly Court”.
Chapter |X of the Code of Crimnal Procedure 1973 is
regarding the orders for mai nt enance of wife,
children and parents and it contains Sections 125 to
128. The application filed by the wife in the
instant case was for interim maintenance under
Section 24 of the Act and therefore, the provisions
of Givil Procedure Code would be applicable to deal
with the min petitions filed by the respective
spouses as well as the application filed wunder
Section 24 of the Act filed by the wfe.
Consequently, under Oder XLVII Rule 1 and Section
144 of the Cvil Procedure Code, the Fam |y Court has
power to entertain an application for review Such
an application was filed at Exhibit 40 and it was
rejected by the Famly Court on 30.4.2004. The
application at Exh.50 was an application for
alteration of the interimnaintenance anmount fixed at
Rs. 12, 500/- per nmonth by the order dated 31.12.2003
passed below Exhibit-5. Admttedly under Section 24
of the Act, there is no provision akin to Section 127

of Code of Crimnal Pr ocedur e. In the case of

::: Downloaded on -01/04/2024 15:50:20 :::



Snt . Jasbir Kaur Sehgal Vs. District Judge, Dehradun
and others; [AIR 1997 SC 3397], it was urged that
Section 24 of the Act provides for interim
mai ntenance to be granted only to the wife and it
cannot be enlarged to consider the case of interim
mai nt enance to be granted to the daughter etc. These
subm ssi ons wer e overrul ed by t he foll ow ng
observati ons:

"Section 24 of the Act no doubt, talks

of mai ntenance of wife during the

pendency of the proceedings but this

section, in our view, cannot be read in

i sol ation and cannot be gi ven

restricted neaning to hold that it 1is
the maintenance of the wife alone and

no one else. Si nce the wfe is
mai nt ai ni ng t he el dest unmarri ed
daught er, her right to claim

mai nt enance would include her own
mai nt enance and that of her daughter.
This fact has to be kept in view while
fixing the maintenance pendente lite
for the wfe".

Thus the provisions of Section 24 cannot be given
restricted neaning and if in a given case, an
application is made for alteration of the interim
mai nt enance anount al r eady gr ant ed, such an
application wll have to be entertained as an
application for review under Order XLVII Rule 1(1) of
Civil Procedure Code or in the alternative an
application wunder Section 127 of Code of Crimnal
Procedure before the Famly Court. 1In the instant

case, in the application at Exh.5, the wfe had

clainmed that the husband was working with a Conpany
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called Bindview Pvt.Ltd. at Pune as a Senior
Technical Lead and was drawing a nonthly salary of
Rs. 62, 000/ - . In the application at Exhibit-50, the
husband cane out with a case that he lost the said
job and the subsequent job due to the acts of the
wife and he renained unenployed for ten nonths.
Thereafter, he came to be enployed wth S. |

Services (1) Pvt. Ltd. He joined the said conpany
on 1.8.2004 and the Salary Certificate placed on
record refl ected that his gr oss sal ary was
Rs. 15,528/ - per nmonth with the said Conpany. His net
pay cane to Rs.14,697/- per nonth. When the
application at Exh.40 was rejected, his enpl oynent
with Vnmoksha Technoligies Pvt. Ltd. on a gross
salary of RS. 25,454/- for Decenber, 2003 was taken
into consideration by the Famly Court. Thus, the
husband had nade out a case for alteration of the
mai nt enance anount on the basis of the subsequent
change in enploynent and his nonthly salary with Ms.
S. 1. Services (1) Pvt. Ltd. The Famly Court
rightly entertained the application at Exh.50 and it
cannot be accepted that the order passed bel ow Exh. 50
was Wi thout jurisdiction or power s. | f t he
circunstances change in the future in respect of
either of the parties i.e. if the husband gets nore
salary or the wife starts earning, either of them may
apply for alteration of the interim maintenance

anount .
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7. Now com ng to the quantum of interimmaintenance
as fixed at Rs.7000/- per nonth by the inpugned order
dated 16.9.2004 below Exh.50, both the parties are
aggri eved. The wife contends that there was no
reason to reduce the anbunt from Rs.12,500/- to
Rs. 7000/ -, whereas the husband contends that the
i nterimmai ntenance anmount was required to be reduced

to Rs.2000/- per nonth and not Rs.7000/- per nonth.

8. In the case of Amarjit Kaur Vs. Harbhajan Singh
and Another; [(2003) 10 SCC 228], the provisions of
Section 24 have been interpreted in the follow ng

wor ds:

"Section 24 of the H ndu Marriage Act,
1955 enpower s t he Court in any
proceedi ng under the Act, if it appears
to the court that either the wife or
t he husband, as the case may be, has no
i ndependent incone sufficient for her
or his support and the necessary
expenses of the proceeding, it may, on
the application of any one of them
order the other party to pay to the
petitioner t he expenses of t he
proceedi ng and nonthly mai ntenance as
may seem to be reasonable during the
proceedi ng, having regard to also the
income of both the petitioner and the
respondent "
In the case of Snt.Jasbir Kaur (supra), for fixing

the interim maintenance anount, guidelines have been

| aid down under:

"Court has to consider the status of
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-10-

the parties, their respective needs,

capacity of the husband to pay having

regard to his reasonabl e expenses for

his own nmaintenance and those he is

obl i ged under the | aw and statutory but

i nvoluntary paynents or deduct i ons.

Amount  of maintenance fixed for the

wi fe should be such as she can live in

reasonabl e confort considering her

status and the node of |[ife she was

used to when she lived with her husband

and also that she does not f eel

handi capped in the prosecution of her

case. At the sane time, the anounts

fixed cannot be excessi ve or

extortionate".
9. In the case of Sm.Jasbir Kaur (supra), the
husband’ s monthly inconme was accept ed to be
Rs. 20,000/-. During the span of 36 years of marriage
life, the couple begot four children- two sons and
two daughters. Elder daughter was 34 years old and
unmarried and was living with the wife and the second
child was the son and was working with a conpany.
The third child was a daughter aged 26 years and
unmarried as well as unenployed and living with the
father, whereas, 4th child was a son of 20 years of
age unenployed and had studied only upto 11th cl ass.
Under such circunstances, the Suprene Court fixed a
mai nt enance pendete lite payable to the wife and the
daughter with her at Rs.5000/- per nonth i.e. 25% of

the nonthly sal ary.

In the instant case, admttedly, the marriage
| asted for about three and half nonths and the couple

lived together only for about one and hal f nonths at
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Pune. As per the husband, even out of the period of
one and half nonths of matrinonial life, the wfe was
hospitalised for nost of the time. During the stay
at Nasik at the house of her father she suffered a
m scarriage and it was not a case of term nation of
pregnancy as alleged by her in the petition she has
filed for restitution of conjugal rights. The wfe
has conpleted her graduation and is staying with her
parents. Her father is a pensioner and has his own
house. Her nmother is enployed presently and her
younger brother is clained to be a student. On the
other hand, the husband has to support his elderly
parents, his father has retired from the Police
Department and the younger brother is enployed and is
of marriageable age. |If the husband’ s nonthly pay is
taken at Rs.14,000/- as at present, the appropriate
mai nt enance anount by taking into consideration the
standard of living of the wife and the fact that she
is living not in a rented hone, the interim
mai nt enance anount could be appropriately fixed at
Rs.3000/- and not at Rs.7000/- as is done by the

i mpugned order passed by the Fam |y Court.

10. In the prem ses, Wit Petition No. 9744 of 2004
filed by the wfe fails and the sane is hereby
di sm ssed. Rul e di scharged. Wit Petition No.9838
of 2004 filed by the husband is partly allowed. The
i mpugned order passed by the Famly Court bel ow
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-12-

Exhibit-50 is hereby quashed and set aside and the
interim nmaintenance anount payable to the wfe is
fixed at Rs.3000/- per month with effect from
1.9.2004 and Rule is mde absolute accordingly.

Respective parties to bear their own costs.

[ B.H MARLAPALLE, J. ]
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