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IN THE HIGH COURT OF KARNATAKA, BANGALORE
DATED THIS THE 19™ DAY OF JANUARY 2006
BEFORE .

THE HON'BLE MR. JUSTICE D.V.SHYLENDRA KUMAR

WRIT PETITION RO:433550/2004 (T-EST)

BETWEEN

M/S NICE CHEMICALS PVT LTD
12=A, YAMUNABAI ROAD
- MADHAVANAGAR,
BANGALORE 1
REP BY ITS DIRECTOR K.M RAMAKRISHNA
PILLAI. 61 YEARS
.o PETITIONER

(By SRI K M SHIVAYOGISWAMY, ADV.)

1 THE COMRCIAL TAX OFFICER (INT)~-18
S0UTH ZONE
BANGALORE

2 THE ADDL DEPUTY COMMISSIONER
OF COMMERCIAL TAXES (ASSTBE 12)
BANGALORE CITY DIVISOIN 1
BANGALORE
"o RESPONDENTS

(By SMT NILOUFER AKBAR, AGA. )

THIS WRIT PETITION IS FILED PRAYING TO
QUASH THE PROCEEDINGS/ORDER PASSED BY THE
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FIRST RESPONDENT - COMMERCIAL TAX OFFICER
(INT-18) SOUTH ZONE, BANGALORE, DT. 22.11.2004
VIDE ANNEX.J.
THIS WP COMING ON FOR HEARING THIS DAY,
THE COURT PASSED THE FOLLOWING: .
ORDER

Karnataka Sales Tax Act, 1957 [for short
‘the Act’] was uandoubtedly a pieca of
legislation providing a major source of

revenua to the Statsa..

2.Though manf of the products which were
being subjected to tax in the course of males
transaction have now been taken out of the
purview of levy of tax under this Act and have
been made subject matter for levy of tax under
the Karnataka value Added Tax Act, 2003, the
Karnataka .Sales. Tex Act, 195? continuves to be
current and is made use of for levy of tax in

respect of some items Btill covered udner this

Act. | &/
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3.Quite naturally, the legislature had

faken care to provide for many

- protective/preventive provisicns to ensure

1

that there is no leakage of revenus and had

provided for deterrent provisions to indtill a

sense of fear or obedience in the minds of the

evaders and even provieions for prosecution in

case of chronic defaulters etc.,

4.Section 29 of the Act is ons such
provisions which has provided for meeting
situations where dealers or parsons roped
within the net of the Act, can be charged if
have committed-aﬁ offence as provided therein
and alsc providing for penalties to be levied

in Ieapecf of such offences.

4.The present writ petition invelves a

gituation wherein proviaibns of | mection
29{1} (e} of the PAct which provides for

punishing any person who fails to keep true

o
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and complete accounts; and Section 2%(2) (e) of

the Act which provides for any person who

fraudulently evades the payment of any tax or
other amount payable hy him under this Act‘
being prosscuted and shall on conviction made
to undergo siﬁtpla imprisonment which may
ei:tend te twelve montﬁa or with a fine which
shall not be less than Rs.5,000/- .or with
both, but which may extend to Rs.iS,DDO/‘- or

with both in addition to¢ recovery of any tax

that could havs ,been evadad.

6.5ection 31 of the Act i a palliate for

the rigour of Section 29 of the Act whereunder

the werring dealer instead of heing subjected & o 5w

to prosecution and possible imprisonment is

offered an Olive hranch by giving an option to = .

compound the offence instead of facing the
prosacution. It is this section which had been
pressed into service by the respondent as

against = the petitioner in terms of a

A



>H COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH (

proposition notice dated 10,7.2003. That is
how the proceedings have come before the Court

in the second round.

7.The petitioner is =a dealer registered
under the provisions of the Act. Tha‘vatsioﬁ
of the petitioner is that it dealse with buying
and sélling.of chemical products, It is also

the version of the petitioner that it supplies

Chemical products for the Laboratories of

Schools and éolleges where such chemical
products are usad for experiments ete., in
the laboratory. In respect of the assessment
year 2006—01, 2001-02 and 2002-03, the
petitioner it appears hés filed his returns
and the assessment had been concluded in'terms
of the assessment order dated ,7.4.25501,

31.5.2002 and 21.6.2003 respectively.

8.1t is thereafter, the respondent -

Commercial Tawx Officer (Intelligence=-18), had

s
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an occasion to search and inspect the premiees

of the petitioner on 4.7.2003 and followed up

the search/inspection by issue of proposition
A

notice dated 10.7.2003 invoking sactions

29(1) () and 29(2) (e} of the Act. What can be

gathered from this notice is that the
petiticner had been accused of not maintaining
true and correct books of accounte, the
offence is punishabla u/s.2%(1) (@) of the Act,
that the petitioner had also virtually evaded
the tax leading to an offence punishable
ﬁ/s.29(2}(e) of the Act and before launching
prosecution as against the petitioner in
reppect of such offences, show cause notice
wﬁs issued with an option offered to fhé
petitioner in case the peﬁitioner is willing
to compouﬁd the offence within 7 days from the
date of receipt of the notice, failing which,

further action as per rules will be resorted

‘tc.. ;5////.
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9. It appears, the petitioner had not

responded to such an offer and the respondents

" did launch prosecution in €C No.266/2004 on'

the file of the Special JMFC, GSpecial (Bales
Tax), Bangalors and the assesses did rocaive
the summon for appearance as an accused person
indicating the date of hearing te be on
22.2.2004. The petitioner got alerted by this
and promptly filed writ pstition No.1lBl1
12020-21/2004 before this Court questioning
the legality of such action as one without

jurisdiction etc.,;

10.However, in terms of the order dated
23.3.2002, the writ petitions were dismissed
as one not warranting interference where
after, the petitioner filed Writ Appeal
No.2657-58/2004 which was disposed of after
netice to the respondent in terms of the corder

dated 3.11.2004 (Copy at Annexura=g)

e
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interalia directing the respondent to offer an
opportunity of hearing the petitioner and
permitting the petitioner to file cobjections

|
to the notice treating it as the show cause
notice and to pass ocorders with regard to the
course of action that is required to be taken
thereafter depending upon the outcome of such
consideration of the objectione of the

petitioner and that tha'prosacution case is to

be deferred pending such action.

11.Thereafter, the petitioner did file
his objections dated 10.11.2004, copy at
Annexure-H, and the respondent paseed the
order dated 22.11.2004 where under  the
objections raised have all.been rejected and
the respondent opined that the petitioner in
fact has committed an offence punishable
u/8.29 (1) (e) that is leading to Sec.29{2) (&)

of the Act during the peried 19298-2000, 2000~
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01 and 2001-02. The porticm'of the order ism

as under:

“It is strange to note that the '
dealer company 1s selling the
peatroleum products in gquestion by
their name and 1t iz been documented
as asuch in their sale bills.
Howaver, while accounting  their
turnover freom the sale bills the
petroleumn productz were transformed
into chemicals for not any adequate
roasons. In the circumstances, I
cannot hold the act of company to
declare the petroleum products as
chemicals 1s- a bonafide mnistake.
Hence, in viaw of the above
findings, I have very reason to hold
that the company has committed an
offaence u/s.29{1)(e) leading to d&an
offance u/s.29(2) {a) during the
period 1898-2000 to 2001-027.

It is subsegquent to this development, the
pretsent writ petitions have been filed by the
petiticnér interalia «questioning the order
dated 22.11.2004 aﬁd also the prosecution

proceedings in CC No.266/2004.

12.I have heard Sri Shivayogiswamy,

!

learned counsel for the petitioner and
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Smt.Niloufer Akbar, learned Additional
Government  Advocate appearing for the

respondent.

13.The respondents have also filed the
statement éf objadtions interalia defending
the action pursued, defending the order dated
22.11.2004 ﬁs also the wvalidity of the
prosecution proceedings and have urged for
diémissa; of the writ petition. It is also
urgéd this court ﬁavimg held that the
respondents have jurisdiction to take such
action and the petitioner having failed in its
attempt to get over the proceedings by filing
writ petition eariier'and_thé game having besan
dismiseed, the present writ petitions are also

not maintainahle etec.,

14.5ubmission of Sri Shivayogigwamy,
learned counsel for the petitioner is that the

respondent particularly, the 1" respondent

92—
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has mipused his powers; that it is not the
domain of the 1% 'respondent to either call
‘upon the petitiomer to make good any deficient
tax liability or to guantify the amount; th&g
the very proposition for launching presecution
as against the pe-titioner is defective when
the very_basis én which proposition notice had
been issued is not available; that the offer
for composition was also vague and incorrect
and there wae in fact no offer under the
notice and therefors, prosacution could not

have been launched at all etc.,

15.1I¢ isl also alternatively contended
that invoking the powers not only u/s.29, but
a;lso u/s.31 of the Act, i=s a clear abuse of
the provisions; that it is a case of misuse of
the ;iower; _ -that the 1°** respondent could not
have used thess powers as a substitute for a
power which wae required to be exercised in

terms of Section 12=A of the Act i.se.

L
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provigion for reopening concluded apsessment
in the case of any escapement of tax liability
and puch proceedings having in fact not taken
against the petiticner the present proceadingg
are nothing but a c¢lear abuse of the

provisions and therefore, entire proceedings

including the notice dessrves to be quashed.

16.Per contra, learned Government
Advocate has vehamently contendsed that the
respodnents are well within their poﬁers in
invoking these provisions, when the petitioner
had indulged in Buppression and
misrepresentation; that the‘petitionar had in
fact mislead the authorities by indicating the
product that was being marketed by them to be
a chemical product whereas it was a petroleum
product and it should have been subjected to
tax under entry No.5(ii) part-P of the
Schedule~II of the Act and not under entry 10-

A of part-C, Bchedule~II of the Act.

b
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17.The significance is whsreas the
petrolsum products were subjected to tawx in
the range of 10 to 20 % i.e. for the relevant
yoars 1999~2000 to 2001-02 chemical prcducts‘
were being ubjected to tax in the range of 4

to 8 % depsending upon tha period.

18.Lsarned Govermmsnt Advocates submits
that it is for this reason there has been a
determination by the respcﬁdent that there is
evasion on the part of the petitioner and as
such prosecution was launched  invoking
5&:::.29(1}.{&} . The petitioner had indicated the .
product as chemical preduct in the books of
account whersas, the product was a pefroleum
product which amounts to suppression in the
books of accounts and' acéordingly, the

progecution in terms of Section 2%(1) (e} of

the Act was also invoked.

5
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19.The learned Additienal Government
Advocate alsc submits that even if the precise
tax liability had nof been determined but the
approximate liability had been arrived and if

the option for composition had been made with

" reference to this amount, it will be a

sufficient compliance as it is giving an
option or choice to the petitioner to compound
the offence insteéd of facing prosecution and
therefore, non mentioning of the precise tax

liability after the s=ame is determined in

terms of assessment order im not necessary for

invoking the provisions of Sec.31 of the Act
and in this regard has alsc placed reliance on
the decision reported in 114  STC ©page

(PHASALKAR LIQUOR AGENCY V5. COMMERCIAL TAX

OFFICER). Particular reliance is placed on

the obse:vation in para 11 of this order. On
the other hand, the counsel for the petiticonsr

relies on the Judgment of this Court reported
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in 2004 (56} KAR.LJ 281 (dated 25.2.2001 in-

Writ Petition 16957/2001) in the case  of
Shreyas vs. Asst.Commissioner of Commercial
1

Taxes and 86 BTC page 229 [ACTO(Int) vs. MM

Jariwalal.

20.It is no doubt true that for the
purpose of issne of & proposition notice in
terms of Section 31 of the Act and for giving
an option to compouﬁd the offences, it can be
gven %t a stage where the precise tax amount
is not fully quantified. Even if it is found
that the offence is not cone neceaaazily‘linked
to gquantification of the tax liability but in
raespect of some other act which in turn can
constitute an infraction.leading to an coffence
under the Act such a proécsitian notice could
be issued. Thie argument can definitely hold

good in the case of maintenance of false

accounte as the act of wmaintaining of the. . .

falze account can be made good by itself and

ERR % Y
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not n‘ecessérily linked to the amount of tax
sought fto bs savaded though ultimately the
puIpose may b.e only to evade or lessen tax
liebility but when an offar for campasiticA
ie made, the offer should be in terme of the
precise amount, which is the actual tax
liability of the dealer on payment of which
the dealer or the assegses is provided the
ralisf from prosecution. If the amount is not
mentioned then there is ne  scope for
composition in the eys of law. Also, the
prosecution under  Section .21(1)55} and
29(2) (e} are mot in any way linked to an offar
for compoeition and they work independently.
If the proposition notice under Annexurs=-E
dated 10.7.2003 is examined in the light of
such statutory background, it is obvious that
the notice by itself doea\ not mention any

pracise amount on payment cof which composition

~of the offences could have baen made. In such
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a situation there is no -offer at all for
composition in the eye ;::f law. The notice
does not makg any sense for the pﬁrpose of
putting the assessee on notice that ha ié
likely to be promecuted for certain offences,
as it 1is not a statutory requirement that
before launching prosecution under section 2%

of the Act, the asmsessee should have bkeen put

on notice or his explanation sought for.

21.In the present case, the action is
consequent upon the inspection conducted on
4.7.2003 at the premises of the petitianer'and
following close on the heels of the completion
of the assgssment order, dated 21.6.2003 for
the vear 2001-02. 'For the three years, 19%99-
2000, 2000-01 and 2001~02, .the assesses had

filed its return and the agsessing authority

‘had cuantified the tax liability. The

azgessee in fact had declared the turn over,

clagsified the product as & chemical product
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and based on the books of accounts which had
been perhaps verified when assessment had been
concludsd. In such a fact scenario, if even
as per the proposition notice, the loss of
revenue is only because of the factum of
classifying the product sold by the assessee
as a chemical product instead of bkeing
claésified-as a petroleum product even as per
the version of the respodnent, it is obvious
it i® a mistaken classification and not any
deliberats attampt‘an the part of the assessee
to suﬁpress or evade tax liability. At any
rate, the proposition that the books of
accounts for the earlier period, namely 19%%-

2000, 2000-01 and 2001-02 had been maintained

falsely or incorrectly, can never be based on

an infersnce that can be drawn by a inépaction
conducted on 4.7.2003 after such books of
accounts had been produced before the regular

assassing authority  and the authority had

s
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concluded the assessment on a thorough
inspaction of the books of account. The fact
of suppression can never be attributed to the
assezzee in such circumstness and if at allﬁ
there was any scope for the revenus to set
right any possible loss of revenus, it could
havg been. by re-cpening the assessment for
these three yeAars by invoking provisions
u/8.12=A of the Act which is not the domain of
intelligence Officers whose work 1is only to
check ovasion and to take -such action as is
permitted and not to usurp the jurisdiction of

the other aunthorities and to substitute his

own authority for them.

22.It is obviocus that = instead of
reopening the concluded  assessment, the
respondents have resorted to the gimmick of

iBBuing a proposition notice u/s.31 on the

s
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premise that the assessee had committed an

offancse u/s.29(1) {e) and 29{2) {e} of the Act.

23.In my view, this is not only a clean
case of abuse of the powers but im even a case
of colourable exercise of power as the power
available wu/B.12-A is sought to be used in
the guise of invoking provisions of Section 25
and Section 31 of the Act, by an officer not

compotent to re«open the assessment.

24 .Here again, when the actual tax

liability has not been determined in a manner

- provided under the Act, calling upen the

assesses in the guise of giving an option for
compounding the offence by making good the
liability im alsc a case of colourabls
exercise of power ag what is resorted to in

fact amounts to resorting to  recovery
proceedings even before quantification of the

tax liability. A Recovery proceedings bogins

3
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only after the conclusion of the apsessment
proceedings and after the crystalisation of
the tax liability and not; even before that
liability is determined unlsess any provisior;
of the Act e:&pressly provides for the same.
The prosecution launched on such erroneous

presumption is obviously an harassment to an

assessee or dealer and not for any bona fide

purposa.

25.Though normally this court does not
examine in detail the action and the facts in
such situation as it had been found that the
regpondents ha%re been invoking the powsers
u/s.2% coupled with the pl:dvisions of Sec.31
of the Act as a routine matter and in the
light of repealed complains on the part of the
dealers, the matter has been examined in this

Writ Petition.

9
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26. Often the dealers are intimidated and
if I may unse the expression black mailed inte
submissioﬁ by the cfficials of the respondent
=~ Commercial Tax éapartment by holding out th;
threat of progecution and therefore it has
hecome necaessary for this court to put them in
their place and to frowﬁ upon misuse and abuse

of the powers under the Act, particularly when

the respondents have indulged in colourable

exercise of powers.

27.1 am of the clear opinion that the
instant éase exemplifies such abuse of the
power very vividly. The Intelligence officer
has clearly excesaded his powars; One anothex
ptriking feature is even after all thesse
davelopments as of now, the respondants
having not taken any steps forAredpening the
concluded assessment for realisation of any

tax which according to them he&s escaped
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aggeasment. Thie conduct also exposes the
respondents in vary poor light and the real
intention appears to be not to net the tax

’ Y

that had escaped assessment but to flex the

muscle to victimise the dealer.

28.Thie is a clear case where this court
has to necessarily interfere and it imE not
maraly the; procsedings = initiated for
composition. in terms of +the notice dated
10.7.2003 which is requiréd to be guashsd but
al@o the criminal prosecution which hae béen
launched in cd No.264/2004 which is requires
to be quashed as the prosecution _is nothing
but a harassrﬁent te the petitioner assesses

and not for any bonafide purpose at all.

29.In the result, this Writ Petition is
allowed, the proposition notice as also the

order dated 22.11.2000 is cuashed by issue of

4
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a writ of certiorari without prejudice to any
of the action that can be taken against the
petitioner either for quantification of any
egcaped tax liability or for other purposes ig
accordance with the provisions of the Act.

Liberty is resarved to the respondent to take

such action.

30.Likewisa the proceesdings in CC

No.262/2004 pending before the Court of

Magistrate is also quashed by issus of a Writ

of certiorari.

Bl.WIiﬁ Petition is. allowed with costs
quantified at a sum of Rs.5,000/- payable by
the respeondents. If costs are not paid within
a period of eight weeks from todey, it is open’
to the petitioner to apply for issue of a
certificate from the Registry indicating that

this amount could be recovered in terms of a

4
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decree passed by & Civil Court. However,
liberty is reserved to thé respondent to take

such action. Rule made absoluts.

Sd/=

_Judge

Pl*



