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ACT:

U P. Zamindari & Land™ Reforms Act 1950 Ss. 6, 289(1),
291(3) - Scope of - Taccavi loan taken by agriculturist-1f could
be deducted from conpensation payable to himfor abolition
of Zami ndari s.

HEADNOTE:

The appellant and the sixth respondent, who were
brothers, constituted a joint H ndu famly. Though younger
in age than the sixth respondent, the appellant by virtue of
a settlement, becane Karta. O the joint famly. The famly
owned vast Zamindari properties. One of which was a Farm
known as Miukundpur Farm For the inprovenent of the Farmthe
appel l ant took taccavi loan by offering his half share in
the joint famly property as security. On his failure to
repay the loan the Collector of the District ordered
attachment of the hypothecated property under s. 150 of the
U. P. Land Revenue Act, 1901. The appellant alleged that as a
result of the partition of properties between himand his
brother the hypothecated property fell to the share of his
brother, that wunder the conprom se decree his  brother
undert ook to discharge the loan and that therefore it was he
who was responsible for repaynent of ‘the loan. (The
CGovernment, however was not inpleaded as a party to the suit
in which comprom se was arrived at between the brothers.)

Sonetime later the sixth respondent resiled fromthe
conprom se decree and stated that he was not liable to repay
the |l oan because it was not taken by the appellant in his
capacity as Karta of the joint famly but that it was taken
only in his (appellant’s) personal capacity and 'that,
therefore, he alone was liable to repay it. The Col lector
made enquiries and held that the |oan was taken by the
appel lant in his individual capacity and not as Karta of the
joint famly and held that he was personally liable to repay
the loan. Eventually it was decided that the realisation of
the dues should be nade from the hypothecated property as
well as fromhis person and accordingly proceedings for
realisation of the principal and interest on the |oan were
started.

The High Court rejected the appellant’s wit petition
In appeal the following three questions were raised. ( | )
whet her the taccavi |oan was taken by the appellant as Karta
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of the joint famly, and, therefore, had to be recovered
fromthe sixth respondent to whose share the hypothecated
property had fallen in the partition of the property; (2)
Whet her the Collector was precluded from taking resort to
any one of other nodes prescribed by s. 7(1) of the |and
| mprovenent Loans Act, 1883 for recovery of the sum
remai ni ng unrealised towards the taccavi |oan; (3) Wether
the Government had no right to recover the outstanding
amount due except from the conpensation anpbunt in terns of
s. 6 (e ) thereof ?
N

HELD: 1. The loan in question was taken by the
appellant in his individual capacity and not as Karta of the
joint famly. By the terns of the taccavi bond the appellant
had bound himself to ~discharge the Iliability from his
property. Even

180
assum ng that he took the |oan as Karta, he was personally
and severally liable to pay. In the conpromse suit the

Covernment was not nade a part and therefore, was not bound
by the terns of the _conpromise  decree; nor was the
CGovernment bound by the alleged partition effected between
the. appellant and the sixth respondent. [185-D-E, 186C]

2.(a) Section 7(1) of the Land Inprovenent Loans Act
enmpowers the Collector to recover taccavi. dues from the
defaulter as arrears of |and revenue and the Collector could
have taken resort to s.289(1) of the “UP. Zam ndari
Abolition and Land Reforns Act, 1950, for the recovery of
the unrealised anount of taccavi loan by attachnment and
sal es of properties belonging to the appellant. Section 289
applies only to those —casesin which the provision of s.
243(1) have been nmade applicable and it is~ nobody' s case
that a notification contemplated by s. 243(2) was ever
i ssued. The question of s. 289(2) operating as a bar to the
recovery proceedi ngs upon expiry of period of three years,
therefore, does not arise. |If s. 289(2) is read in the
context of sub-s. (1) it will be'clear that upon the expiry
of the period of three years the village has to be restored
free of claimon the part of the Governnment for any arrear
of land revenue due in respect thereof. The consequence that
ensures is that liability for paynent of |land revenue in
respect of the village or any area therein in respect of
which arrears are due stands discharged. But in regard to
other Suns of nobney recoverable as arrears of |and revenue
the liability continues. [186D, G 187E-F]

(b) As s. 291(3) contenplates that upon expiry of the
period of |ease, the holding shall be restored to the
tenure-hol der concerned free of any claimon the part of the
State Governnent for any arrears in respect of such hol ding.
In this case the period of the |ease had not expired when
the recovery proceedings were initiated. [188A-B]

3. Section 6(c) provides that all anpunts due under the
Land | mproverment Loans Act shall becone due forthw th upon
the vesting of the Zamindari right. It also provides that
such dues may, without prejudice to any other node  of
recovery provided therefor, be realised by deducting the
amount from the conpensation noney payabl e to such
intermediary. What it provides is an additional node of
recovery for realisation of the dues. Under the schene the
CGovernment has the option and the node indicated in the
sectionis not the one and the only node available. The
recovery proceedi ngs pending before the Collector were for
the remainder of the loan after such adjustnent together
with interest. [188F-(G
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2371 of
1969.

Fromthe Judgment and order dated 23-5-1968 of the
Al | ahabad Hi gh Court in Special Appeal No. 247/ 66.

G L. Sanghi, Ms. S. Bagga for the Appellant.

G N Dikshit and O P. Rana for Respondents 1-5.

S. K Bagga for Respondent No. 6

The Judgrment of the Court was delivered by
181

SEN J.-This appeal, by certificate, is directed against
a judgrment of the Allahabad H gh Court dated May 23, 1968,
whereby it upheld a judgnent of a Single Judge of that Court
dated March 16, 1966, -dismissing the applicants wit
petition to quash recovery proceedings initiated by the
Col | ector, Azangarh for realisation of the sumremaining due
on account of a taccavi loan under s.7 (1) of the Land
| mpr ovenent - Loans Act, 1883.

The facts leading to this appeal, in brief, are as
follows: The appellant and hi's brother Shashi Bhushan Cupta
the sixth respondent, constituted a joint Hndu famly
owni ng extensive zam ndari properties, over severa
districts in United Provinces including Azangarh zam ndari
conprising of 34 villages. They owned an agricultural farm
known as Mikundpur Farm situated i n-Azanmgarh zami ndari. It
is alleged that by 'virtue of a famly settlenent in 1940,
the appellant even though younger in age, became the karta
of the joint famly.

By his application dated February 25, 1947 the
appel l ant applied for a taccavi |loan of Rs. 1,22,000 in the
prescribed form for inprovenent of Mikundpur Farm to the
Director of Agriculture, United Provinces through the
Col  ector, Azangarh. The property offered as security for
advance of the loan was the  zami ndari rights in Azangarh
zam ndari conprising of the aforesaid 34 villages bearing a
land revenue of Rs. 11,000/-. During the wverification
proceedi ngs, the appellant by his application dated February
22, 1948, offered a security of his half share in Azangarh
zam ndari, which on enquiry by the Collector for the grant
of sanction for the |oan, was evaluated at Rs. 1,43, 869.66p
The taccavi |oan was duly sanctioned by the Governnment on
Sept enber 23, 1948.

The appel l ant having defaulted in paynment of the |l oan
the Collector, Azangarh by his order dated March 24, 1952
directed that the entire ilaga lying in Tahsil Sagri,
district Azangarh form ng part of the hypothecated property
be attached under s. 150 of the U P. Land Revenue Act, 1901.
It, however, seens that no attachment of any |and situated
in Tahsil Sagri forming part of the hypothecated property
had, in fact’', been effected either under s.150 of the U P
Land Revenue Act or s. 289 (1) of the U P. Zam ndar
Abolition and Land Reforms Act, 1950. It appears that sone
pl ots at the Mukundpur Farmlying in two villages, Mhnajpur
and Ghai bi pur, were |ater taken under the managenent of the
Col  ector under s. 290 of that Act and half share ' hereof
let out to tenants, and the proceeds were adjusted towards
t he
182
out standi ng taccavi dues. It also appears that a sum of Rs.
38,951. 8P representing the appellant’s half share of the
conpensati on noney due ,, and payable to him were adjusted
under s.6 (e) of the Act towards the | oan.

It is the appellant’s case that there was a partition
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bet ween the appellant and his brother, the sixth respondent
in 1951, and the hypothecated property was allocated to the
share of the sixth respondent. This resulted in a conprom se
decree between the appellant and his brother, the sixth
respondent, in Civil Suit No. 72 of 1952 under the terns of
which, the sixth respondent undertook upon hinself the
liability to discharge the I|oan as the property offered in
security had fallen to his share. In conpliance thereof, the
sixth respondent actually paid Rs. 16, 012. 50P. The
CGovernment was adnmittedly not inpleaded as a party to, the
suit.

On July 15, 1952, the sixth respondent resiled fromthe
terns of conprom se and objected to the recovery proceedings
bei ng taken against him on the ground that the loan in
guestion had not been ~taken by himnor had the appellant
borrowed it in the -capacity as karta of the joint famly.
He, indeed, denied the factumof partition. These objections
were, however, over-ruled by the Sales officer, Azamgarh on
Oct ober 22, 1952.

On May~ 15, 1953, the appellant applied to the State
CGover nrent _for-expungi ng hi's nane fromthe debtor-sheet. The
application was f orwar ded by the Governnent to the
Col l ector, Azanmgarh for enquiry and report. The appell ant
rai sed an objection alleging inter alia that the | oan had
been incurred by him in his capacity as karta of the joint
H ndu fam|ly and that since the hypothecated property had
fallen to . to the share of the sixth respondent, he was not
personally liable ‘to repay the |loan. The Collector by his
order dated January 18, 1955, after holding an enquiry held
that the appellant had taken the taccavi loan in his
i ndi vidual capacity and not as karta of the joint fanmly and
accordingly he was personally liable to repay the |oan. He,
however, directed the Sales officer that “the recovery be
made, in the first .. instance,” from the hypothecated
property before proceedi ng against the appellant personally.
The action taken by the Collector was duly endorsed by the
Land Reforns Comm ssioner by his letter dated April /7, 1955,
and approved of the State Governnment by its order dated July
22, 1955, The recovery proceedi ngs were accordingly
initiated against the appellant.

It appears that the appellant was a Menber of the
Legi sl ative Assenbly and apparently wi elded considerable
i nfl uence. He appears
183
to have addressed a representation to the Chief Mnister on
April 1(), A 1956. The State Governnent referred the matter
to the Commi ssioner, Gorakhpur Division, Gorakhpur who by
his letter dated Cctober 19, 1956 stated that he was fully
in agreement wth the Collector that the appellant nust be
treated as having taken the loan in his individual capacity
and proceedings for its recovery had to be taken agai nst the
hypot hecat ed property as well as against himpersonally. The
latter also nentioned that the Collector had been asked, if
necessary, to explain the case personally to the Chief
M ni ster.

Evidently, the State Governnent after reviewing the
matter at all levels, by its order dated August 13, 1957

directed that the realisation of the taccavi dues
out st andi ng agai nst the appellant should be made fromthe
hypot hecated property as well as from his per son
imediately. It further directed that 'all the nodes for

recovery legally permssible should be adopted against him
si mul t aneously and pursued vi gorously’.

Despite all this, the appellant has not paid a pie
towards the out standi ng debt except through coercive
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process. On Decenber 17, 1) 1957, the appell ant addressed a
representation to the Board of Revenue although under the
taccavi rules no appeal or revision lay to the Board. It is
somewhat strange that the Addl. Land Reforns Conm ssioner
contrary to the Governnent’s orders in that behalf,
submitted a report, on his own, upholding the appellant’s
contention that he had borrowed the loan in his capacity as
karta of the joint famly, and recommending that the loan in
guestion shoul d be recovered fromthe hypothecated property.
The state Governnent naturally did not act wupon this
gratui tous advice. On June 19, 1959, the appellant has
informed of the GCovernnment’s decision. Thereafter, the
Col l ector started proceedi ngs for realisation of Rs.
72,152.50P as principal and Rs. 23,689.81P as interest.

Ther eupon, the appellant on August 4, 1959 noved the
Al | ahabad High Court under “Art. 226. The appellant’s wit
petition was di smssed by a | earned Single Judge. It appears
that the contention that the lloan was incurred by himas
karta of 'thejoint~ Hindu famly was not raised before the
| earned Single Judge, as he observes "It appears that
recovery proceedi ngs were taken against the Mukundpur Farm
which, it is not disputed, belongs exclusively to the
petitioner". He negatived the contention that the Coll ector
had let out a part of the Mkundpur Farm in 1952 and
therefore, after /expiry of a period often years, the
CGovernment was precluded by reason of s.291 (3) of the UP
Zam ndari Abolition and Land Reforns Act from further
continuing the recovery proceedings: He held that this
i nvol ved a 13-475 SCI /79
184
di sputed question of fact as according to the  Governnent
certain plots of Munkundpur Farmwere first let out in 1959-
60 and not in 1952, and therefore, the bar of s.291 (3) was
not applicable. As regards the contention based on s.6 (e)
of the Act that the Governnent- had no power to nake the
recovery except from out of the conpensation ampunt, he held
that the provision did not debar the Governnent from
proceedi ng ot herwi se. On the question of accounting he held
that the submission calls for an ‘accounting of the anmount
received by such letting out and there was no nmaterial upon
whi ch the decision of the Court could rest.

On appeal, the appellant for the first tine raised an
objection as to his personal liability alleging that the
loan in question was incurred by himin the capacity  of
karta, and, therefore, recoverable from the hypothecated
property alone. There was a difference of opinion on the
guestion between the |learned Judges constituting the Bench
as to whether he had taken the |loan as karta of the joint
famly or in his individual capacity, but nonethel ess the
appeal failed because they repelled all other contentions.

Four questions arise in this appeal: 1. Wether the
taccavi loan was incurred by the appellant as a karta of the
joint Hndu famly and not in his individual capacity and,
therefore, the loan in question has to be recovered fromthe
si xth respondent, inasnmuch as the hypothecated property had
fallen to his share in a famly partition ? 2. 1Is the
Col l ector precluded fromtaking resort to any one or other
nodes prescribed by s.7 (1) of the Land |Inprovenent Loans
Act, 1883, for recovery of the sum remaining unrealised
towards the taccavi |oan, by reason of s.289 (2) or s.291
(3) of the U P. Zanindari Abolition and Land Reforns Act,
1950? 3. Have the Governnent no right to recover the
out st andi ng amobunt due except fromthe conpensation anount
interms of s.6 (e) thereof? 4. Was the Governnent bound to
render an account of the rents and profits derived from
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letting out of the plots of Mikundpur Farnf
Section 7 (1) of the Land |Inprovenent Loans Act, 1883,
reads as follows:
"7 (1) Subject to such rules as nay be made under

section ten, all loans granted under this Act, all
interest (if any) chargeable thereon, and costs (if
any) incurred in making the same, shall, when they

becorme due, be recoverable by the Collector in all or

any of the follow ng nodes, nanely: -

(a) fromthe borrower-as if they were arrears of
| and-revenue due by him

185

(b) fromhis 'surety (if any)-as if they were
arrears of land- A revenue due by him (c)

(c) out of the land for the benefit of which the
| oan has been granted-as if they were arrears
of land-revenue due in respect of that |and;

(d) out of the property conprised in the
collateral security (if any)-according to the
procedure for the realization of |and-revenue
by the sale of immovable property other than
the | and on which that revenue is due."”

on the first point, we agree wth one of the |earned
Judges (Uniyal J.). The concl usion reached by the |earned
Judge that ’'the taccavi |oan was taken by the appellant in
his individual capacity’ is the only -conclusion possible.
The appellant maintained that the loan was incurred for
fam |y purposes i.e., for inmprovement of Munkundpur Farm by
the appellant in his capacity as the karta and it having
fallen to the share of the sixth respondent in the famly
partition, the recovery proceedi ngs against the -appellant
under s. 7 were not naintainable. W fail to see how can the
appel | ant escape liability on this account. The Governnent
was not a party to Cvil Suit No. 72 of 1952 and was,
therefore, not bound by the terms of the conprom se decree.
Nor was the Covernnment bound by the alleged partition
ef fected between the appellant and the sixth respondent.

It matters little whether there was a partition or not
in 1951; and if so, whether the hypothecated property had
fallen to the share of the sixth respondent.

The appel | ant had bound hinself by the terns of the taccavi
bond to discharge the liability from his property The
instrument is not on record. The docunent was, however,
before the Hi gh Court. Uniyal J. in the course of his
judgrment, with regard to appellant’s personal liability,
observes:

"He pledged his half share in 34 villages of

Tahsil Sagri. After verification of the @ proprietary
rights of the appellant in the hypothecated property,
the Collector issued a certificate declaring that the
sane as sufficient to cover the ampunt of taccavi |oan
Thereupon a formal docunent in the nature of ‘taccavi
bond was executed by the appellant of the one part and
the Collector of the other part evidencing the
transaction of loan. A list containing particulars. of
the i mmovable property was annexed to the bond, and it
was stated therein that a half share of the appellant
in the said zam ndari property had been pl edged by way
of security." (Enphasis supplied)

The correctness of this observation is not open to
qguestion. The | earned Judge then goes on to say:

186

"The nagsha nmliyat attached to the taccavi bond

clearly nentioned the details of the hypothecated
property in tahsil Saygri consisting of one half share
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of the appellant."

He then rightly concl udes, saying:

"It is of no consequence if the creditor proceeds
against the share of the Karta alone in the joint
fam |y property hypothecated as security for the | oan,
or fromhis person, or both."

We concur in the conclusion reached by the |[earned
Judge that the loan in question was taken by the appell ant
in his individual capacity and not as a karta of the joint
Hi ndu fanm |ly. Even assum ng he took the | oan as karta, stil
he woul d be personally and severally liable to repay it.

The remaining points are equally devoid of substance.
The contention based on 's. 289 (2) of the U P. Zam ndari
Abolition and Land Reforns. Act, 1950 does not arise. No
doubt, the Collector is empowered under s. 7 (1) of the
Land | nprovenent Loans Act to recover all the taccavi dues
fromthe defaulter as arrears of |and revenue, and by reason
of s. 288, the provisions of s. 289 are attracted. By s. 288
it is provided that the provisions of the Act with regard to
the recovery of arrears of land revenue shall apply to al
arrears of land revenue _and 'suns - of noney recoverable as
arrears of land revenue’ due at the commencement of the Act.
The Coll ector could, therefore, have taken resort to s. 289
(1) for the recovery of the unrealised amunt of the taccavi
| oan by attachnent and sale of properties belonging to the
appel lant. But, the ilaka of Tahsil Sagri was not, in fact,
ever attached wunder s. 289 (1). Inthe instant case, no
previ ous sanction of 'the Board of Revenue was obtai ned under
s. 272(2). Consequently, the attachnent could not be said to
be one made under s. 289 (1). Further, s. 289 applies only
to those cases in which the provisions of s. 243(1) have
been nade applicable by the Governnent undera notification
i ssued under s. 243 (2) . It is nobody’s case that a
notification contenplated by s. 243 (2) was ever issued. The
guestion of s. 289 (2) operating as a bar to the recovery
proceedings after expiry of a period of three years,
therefore, does not arise.

There is also a fallacy in the argunent. The provisions
of s. 289 run thus.

"289. Attachnent of village for arrears of |and

revenue.- (1) At any tine after an arrear of |and

revenue has accrued, the Collector may attach the
village or any area therein
187

in respect of which the arrear is due and place it

under his own A nmnagenent or that of an agent

appoi nted by himfor that purpose for such period as he
may consi der necessary:

Provided that the period for which any village or
any area therein may be so attached, shall not exceed
three years fromthe conmmencenent of the agricultura
year next following the date of attachnment, and the
attachment shall be cancelled if the arrears are sooner
i qui dat ed.

(2) Upon the expiry of the period of attachment,
the village shall be restored free of any claimon the
part of the Governnment for any arrear of |and revenue
due in respect thereof."

VWen an arrear of land revenue has accrued, the
Col l ector may wunder s. 289(1) attach a village or any area
therein in respect of which the arrear is due and place it
under his own nanagenent or that of an agent appointed by
himfor that purpose. The proviso to s. 289 (1), however,
interdicts that the period for which any village or any area
therein may be so attached, shall not exceed three years




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

from the conmencenent  of the agricultural year next
following the date of attachnment, and the attachnent shal
be cancelled if the arrears are sooner |iquidated.

If s. 289 (2) is read in the context of sub-s. (1), it
will be clear that wupon the expiry of the period of three
years the village has to be restored free of any claimon
the part of the Governnent for any arrear of |and revenue
due in respect thereof. The consequence that ensues is that
liability for paynment of |and revenue in respect of the
village or any area therein in respect of which arrears are
due stands discharged. There is a distinction between
arrears of and revenue and ot her gover nient dues
recoverable as if they were arrears of land Revenue. 1In
respect of other suns of noney recoverable as arrears of
| and revenue, the debtor is not discharged of his liability
for paynment of such dues even after three years.

The next question . is whether by virtue of s. 291 (3),
the appellant stood relieved of \all liability for paynment of
arrears of taccavi due after the expiry of ten years. W may
here read s 291 (3). It is in these terns:

"291(3) Upon the expiry of the period of |ease
the holding shall be restored to the tenure-holder
concerned free of any claimon the part of the State
CGovernment for ‘any arrears in respect of such hol ding."

188

The High Court has relied upon the affidavit of the
Chi ef Revenue Accountant, Collectorate stating that certain
pl ots of Mikundpur. Farm were for the first tine let out in
the year 1959-60. It  would, therefore, appear that the
period of ten years had not~ expired when the recovery
proceedi ngs were initiated.

There remains the question whether the Governnent is
bound to recover the unrealised sumof taccavi |oan fromthe
amount of conpensation nmoney and - relying upon s. 6 (e) of
the U.P. Zamindari Abolition and Land Reforms Act it is
urged that is the only renmedy left. The contention, we are
afraid, proceeds on a msconception of the purport and
effect of s. 6 (e) of the Act, which reads:

"6(e). all amounts ordered to be paid by an
intermediary to the State Covernment under Sections 27
and 28 of the U P. Encunbered states Act, 1934, and al
amounts due fromhim under the Land Inprovenent Loans
Act, 1883, or the Agricultural Loans Act, 1884, shall
notwi t hst andi ng anyt hi ng cont ai ned in the sai d
enactments, becone due forthwith and nmay, without
prejudice to any other node of recovery provided
therefor, be realized by deducting the anmount fromthe
conpensati on money payable to such internedi ary under

Chapter 111."
It is plainupon its terns, that the provisions of s.
6(e) are not obligatory. It is an enabling provision. It

provides that all anobunts due under the Land | nprovenent
Loans Act, shall notwi thstandi ng anythi ng contained therein,
become due ’'forthwith', upon the vesting of the zami ndari
rights. It then lays down that such dues may, wth out
prejudice to any other node of recovery provided therefor,
be realised by deducting the amobunt fromthe conpensation
noney payable to such internediary. It, therefore, provides
an additional node of recovery for realisation of the dues.
The word "may’ in s. 6(e) clearly indicates that the
Government has the option to fall back upon the conmpensation
amount. It does not entail in the consequence that the node
indicated in s. 6(e) is the one and the only node avail abl e.
The High Court has observed that the entire amunt of
conpensati on money which fell to the appellant’s share
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amounting to Rs. 38,951.8P had been adjusted towards the
loan, on the basis that the half share of the appellant in
the zami ndari property had been hypot hecated as security for
the loan. The recovery proceedings now pending before the
Collector is for the bal ance remining after such adjustnent
together with interest.

It was faintly argued by |l|earned counsel for the
appel | ant that the Governnent was bound to render an account
of the rents and profits
189
realised fromthe letting of plots of Mikundpur Farm but he
did not A pursue the argunent any further and rightly so.
The High Court has observed that it had scrutinized the
accounts nmi ntai ned by the Governnent and the sane have been
mai ntai ned as required by the taccavi rules as per appendi x
"A to FormVIl. It was certainly not open to the H gh Court
to grant any such-relief under- Art. 226 of the Constitution
particularly when it involved consideration of disputed
guestion of fact.

The result, ~therefore, is that the appeal fails and is
di sm ssed wi th costs.

P.B.R Appeal dism ssed
190




