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10(1) - General d auses Act, 1897 (10 of 1897), s. 21

HEADNOTE:

Section 10(1) of the Industrial Disputes Act, 1947, does not
confer on the appropriate Governnment the power to cancel or
supersede a reference nade thereunder-in respect of an
i ndustrial dispute pending adjudication by the tribuna
constituted for that purpose.  Nor can s. 21 of the  Cenera
Cl auses Act, 1897, wvest such( a power by necessary
i mplication.

It is well settled that the rule of construction enbodied in
S. 21 of the General C auses Act can apply to the provisions
of a statute only where the subject —matter, context and
effect of such provisions are in no way inconsistent wth
such application. So judged it is clear that that section
cannot apply to s. 10(1) of the Industrial Disputes Act.
Mnerva MIlls Ltd. v. Their Worknen, [1954] S. C. R - 465,
hel d i nappl i cabl e.
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Strawboard Manufacturing Co. Ltd. v. Gutta MII Wrkers’
Union, [1953] S. C. R 439, explained.

The Textile Workers’ Union, Amitsar v. The State of~ Punjab
and others, A 1. R 1957 pun. 255 and Hayendranath Bose v.
Second Industrial Tribunal, [1958] 2 L.L.J. 198, overrul ed.
South Indian Estate Labour Relations Organisation v. The
State of Madras, A l.R 1955 Mad. 45, distinguished.
Consequently, where the appropriate Governnent by t wo

notifications, issued one after the other, referred two
i ndustrial disputes between two batches of workmen and their
enpl oyer for adjudication to the industrial tribuna

constituted for that purpose and, thereafter, by a third
notification superseded the two earlier notifications and
the H gh Court, on the applications of both the worknmen and
the enployer under Arts. 226 and 227 of the Constitution

issued a wit of certiorari quashing that notification and
by a wit of mandanus required the tribunal to proceed
expedi tiously with the two references and the State
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Gover nment appeal ed:

Hel d, that the inmpugned notification was invalid and ultra
vires'and the finding of the H gh Court nust be affirned.
Hel d, further, that since a reference under s. 10(1) of the
I ndustri al Di sput es Act was in the nat ure of an
adm ni strative act, the nore appropriate wit to issue would
be one of mandamus and not one in the nature of certiorari.
The State of Madras v. C. P. Sarathy, [1953] S. C. R 334,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 358 and 359
of 1957.

Appeal s by special |eave fromthe judgnment and decree dated
April 4, 1956, of the Patna High Court in M J. C. Nos. 546
and 590 of 1955.

J. N. Banerjee .and R C Prasad, for the appellant (In
bot h appeals).
Basanta ~Chandra Chose | and P. K Chatterjee, for

respondents Nos. 1-10 & 12-57-in C. A No. 358/57.

M C. Set al vad, At t orney- Gener al of I ndi a, Nooni
Chakraverty and B. P. Maheshwari, for respondent No. 59 in C
A. No. 358/57 and Respdt. No. 1 in C A No. 359/57.

R Patnai k, for respondent No. 63 in C.A No. 359/57. 1958.
August 22. The Judgnment of the Court was delivered by
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GAJENDRAGADKAR J.-Wiere an industrial dispute has been
referred to a tribunal for adjudication by the appropriate
government under s. 10 (1) (d) of the Industrial D sputes
Act, 1947, (XIV of 1947), can the said governnent supersede
the said reference pendi ng adjudication before the tribuna
constituted for that purpose ? That is the short question
which falls to be considered in these two appeal s by specia
| eave. The question arises in thisway: On Cctober 8, 1954,
by Notification No. I[11/DI-1602 /54-L-15225, the governnent
of Bihar referred an industrial dispute between the
managenent of the Bata Shoe Co. Ltd., D gbaghat (Patna), and
their 31 worknen, nentioned in annexure | A, in exercise of
the powers conferred on the said governnent by s. 7 read
with s. 10(1) of the Act. The dispute was whether ~the
di sm ssal of the worknen in question was justified; if not,
whet her they were entitled to reinstatenment or any other
relief For the adjudication of this dispute, an industria
tribunal with M. Ali Hassan as the sol e nenber was  consti -
tuted. This was reference No. 10 of 1954. Then, ‘on January
15,1955, by Notification No. [II1I1/D-1601/55 L. 696, a
simlar industrial dispute between the same Bata Conpany and
its 29 other workmen was referred by the government of / Bi har
to the sane tribunal. This was reference No. | “of & 1955.
Wiile the proceedings in respect of the two references,
whi ch had been consolidated by the tribunal, were pending
before it and had made some progress, the governnent  of
Bi har issued a third Notification No. |I11/Di -1601/55-L-13028
on Septenber 17, 1955, by which it purported to supersede
the two earlier notifications, to conbine the said two
disputes into one dispute, to inplead the tw sets of
wor kimen i nvolved in the two said disputes together, to, add
the Bata Mazdoor 'Union to the dispute, and to refer it to
the adjudication of the industrial tribunal of M. Al
Hassan as the sole nenber. The dispute thus referred to
the . tribunal was, " Wether the dismssal of the 60
wor kmen, mentioned in annexure 'B, was justified or
unjustified; and to what relief, if any, those worknen are




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 13
entitled ?" On receipt of this notification, the tribuna

passed an
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order on Septenber 19, 1955, cancelling the hearing of the
two prior references which had been fixed for Cctober 3,
1955, and directing that the files of the said references
shoul d be cl osed.

The Bata Company and its worknen then filed two separate
applications before the H gh Court of Judicature at Patna
under articles 226 and 227 of the Constitution and prayed
that the last notification should be quashed as being
illegal and wultra 'vires. These. two applications were
nunbered as M J. C. Nos. 546 and 590 of 1955 respectively.
On April 4, 1956, the High Court held that the governnent of
Bi har had no power or-authority to supersede the earlier
notifications, allowed both the applications and issued a
wit in the nature of  certiorai quashing the inpugned
notification of Septenber 17, 1955, and also a wit in the
nature of mandanmus requiring the industrial tribunal to
proceed ‘expeditiously with reference-cases Nos. 10 of 1954
and | of 1955 and to -bring them to a conclusion in
accordance with law. Against this order the government of
Bi har applied for and obtained | eave fromthis court on June
26, 1956. That is how the two present appeals have cone for
di sposal before US

In both the appeals, the appellant is the State of Bihar
and. the respondents are the Bata Company and its worknen
respectively. On ' behalf of the appellant, it is urged
before wus that the H gh Court at patna was in error in
holding that the governnent- of Bihar had no. power or
authority to set aside the two earlier notifications and to
refer the dispute in question for adjudication to the
i ndustrial tribunal under s. 10(1) of the Act.

In order to appreciate the background of the, inpugned
notification, it would be relevant, to nention sone nateria
facts. It appears that the worknen-of the conpany’s factory

at Digha forned a, union at the close of the last Wrld War.
The president of the said union was M. John and its genera
secretary was M. Fateh Narain Singh. -On June 22, 1947, the
conpany entered into a collective agreenent with the said
-union and by mutual consent the Standing Orders and

1195

Rul es, «certified under the Industrial Enploynment (Standing
Orders) Act of 1946, were settled. The union was recognised
as the sole and exclusive collective bargaini ng-agency for
the workmen of the company. Towards the end of 1954, two
groups of the union were forned and rivalry grew between
them One group was led by M. Fateh Narain Singh and ot her
by M. Bari. On January 22, 1954, the union’ ‘through its
general secretary M. Fateh Narain Singh served on the
conpany a " slow down notice " with effect from February 24,
1954, and on February 6, 1954, M. Bari purporting to act as
the president of the union asked his followers to 'go on
strike as from February 23, 1954. The demands nade by M.
Fateh Narain Singh gave rise to conciliation proceedings
under the Act and ended in the settlenent which was duly

recorded on February 8, 1954. In spite of the said
settlenent sone worknen, including the sixty worknen in
guestion who supported M. Bari, went on an illegal strike

on February 23, 1954, although as menbers of the union they
were bound by the ,settlenent. The majority of the workmen
wer e opposed to the strike and in fact on February 16,
1954, a letter signed by 500 worknen who dis-associated
thenselves from the strike, was received by the conpany.
The company was requested to nake suitable arrangenents to
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enable these worknen to attend their duties. The strike
succeeded only partially because out of 854 worknen enpl oyed
in the conmpany’'s factory at Digha nearly 500 worknen
attended the factory in spite of the threats of the

strikers. The strike was declared illegal by the appellant
under s. 23 (c) of the Act. Subsequently, the conpany
served the strikers with charge-sheets and in the end, 274
worknmen, including the sixty workmen in question, were

di smissed from service by the conpany. Thereafter the union
entered into negotiations with the conpany, as a result of
which it was agreed that 110 strikers would be enpl oyed by
the conpany in the same manner in which 76 strikers had

al ready been enployed by it. It was further

152
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agreed that 30 strikers were to remain disnmssed and not
consi dered eligible for enploynent or for any benefits. In
regard ~to the remaining 30 strikers, the conpany agreed to
consider ‘their cases later on for reenploynent. Duri ng

these negotiations, the sixty worknmen in question did not
nmake any demand to the managenent for reinstatenment either
individually or collectively. nor was their case raised by
any other Organisation or body of workmen. |In the result,
so far as the union was concerned the dispute regarding the
whol e body of strikers who had been dismissed by the conpany
cane to an end by virtue of, the agreenent between the
conpany and the uni on.

Not wi t hst andi ng t hi.s \agreenent, M. Sinha, the conciliation
officer, wote to the conmpany on Septenber 3, 1954, that he
desired to hold conciliation proceedings inrespectof, some of
the dismssed worknen.  The dispute raised hy the sixty
workmen was not sponsored by any O ganisation or  body of
wor knen. In fact the secretary of the union wote to the
Conmi ssi oner of Labour on September 22, 1954, that he
strongly objected to the alleged dispute of sixty workmen
being referred to adjudication. It was under these  circum
stances that the appellant issued the first two notifica-
tions on Cctober 8, 1954 and January 15, 1955.

On My 30, 1955, the union nade an application -before the
tribunal alleging that the majority of the workmen were
opposed to the reinstatement of the sixty workmen .in
guestion and consequently it had interest in the proceedi ngs
before the tribunal. Two applications were nade before the
tribunal by other workmen to be joined to the proceedi ngs on
the ground that they were opposed to the reinstatenment of
the workmen whose cases were pending before the tribunal
Al'l these applications were rejected by the tribunal

It would appear that M. Fateh Narain Singh then noved the
Departnment of Labour Governnment of Bihar, and it  was
apparently pursuant to the representation -nmade by him that
t he third notification was issued by t he appel | ant
superseding the first two notifications and referring the
whol e di spute afresh to the
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industrial tribunal with the union of M. Fateh Narain Singh
added as a party to the proceedings. That in brief is the
genesis of the inmpugned notification in the present case.

Dr Bannerjee for the appellant has urged before us that in
deal i ng with the question about the powers of t he
appropriate government under s. 10(1) of the Act, it would
be necessary to bear in nmnd the facts which led to the
cancel lation of the first two notifications and the issue of
the third inpugned notification. He contends that in
issuing the third notification the appellant has acted bona
fide and solely in the interests of fair-play and justice ;
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it canme to the. conclusion that it was necessary that the
union should be heard before the disputes in question are.
adj udi cated wupon by the Industrial Tribunal and that it
woul d be nmore convenient and in the interest of industria
peace and harnony that the dispute should be referred
to .the tribunal’in a nore conmprehensive and consolidated
formbringing before the tribunal all the parties interested
in it. In our opinion, the bona fides of the appellant on
which reliance is placed by Dr. Banerjee are really not:
relevant for determining the appellant’s ’'powers under s.
10(1) of the Act. |If the appellant has authority to cance
the notification issued under s. 10(1), and if the wvalidity
of the cancelling notification is challenged on the ground
of mala fides, it may be relevant and material to inquire
into the notives of the appellant. But if the appellant has
no authority to cancel or revoke a notification issued under
s. 10(1), the bona fides of the appellant can hardly
val i date the inpugned cancellation. That is why, we think
the appel 'ant cannot base its argunents on the alleged bona
fides of 'its conduct.

it is conceded by Dr. Bannerjee that the Act does not
expressly confer any power on-the appropriate governnent to
cancel or supersede a reference nade under s. 10(1) of the
Act . He, - however, =~ argues that the power to cancel or
supersede such a reference nmust be hold to be inplied, and
in support of his argunent he relies on the, provisions of
s. 21 of the CGeneral C auses Act, 1897 (X of “1897). Section
21 provides
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that " where, by any Central Act or Regulation, a. power to
i ssue notifications, orders, rules or bye-laws is conferred,
then that power includes a power, exercisable in ‘the |Iike
manner and subject to the |like sanction and conditions (if
any), to add to, amend, vary or rescind any notifications,
orders, rules or byelaws soissued ". It is well settled
that this section enbodies a rule of construction and the
guestion whether or not it applies to the provisions of a
particular statute would depend on the subject-matter,
context, and the effect, of the relevant provision, % of the
said statute. In other words it would be necessary to
exam ne carefully the schene of the Act, its object and al
its relevant and material provisions before deciding whether
by the application of the rule of construction enunciated by
s. 21, the appellant’s contention is justified that -the
power to cancel the reference nade under s. 10(1l) can be
said to vest in the appropriate governnment by necessary
inmplication. |If we come to the conclusion that the context
and -effect of the relevant provisions is repughant to the
application of the said rule of construction, the appellant
would not be entitled to invoke the assistance of the said
secti on. W nust, therefore, proceed to examne t he
rel evant provisions of the Act itself.

It is <clear that the policy of the Act is to secure and
preserve good relations between the enployers and ‘their
workmen and to maintain industrial peace and harnony. It is
with this object that s. 3 of the Act contenplates the
establ i shnent of the Wrks Comittees whose duty it is to
pronmot e neasures for securing and preserving amity and good
rel ati ons between the enployers and the workmen. If the
Wrks Comrittee is unable to settle the disputes &rising
bet ween t he enpl oyer and his worknmen, conciliation officers
and the boards of conciliation offer assistance to the
parties to settle their disputes. Sections 3, 4, 5 12 and
13 refer to the working of this machinery contenplated by
the Act. It is only where the conciliation machinery fails
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contenpl ates conpul sory adjudication of the i ndustria

di sputes by | abour courts and
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tribunal s as the last alternative. The appropriate

government is authorised to constitute |abour courts and
tribunals under and subject to the provisions of a. 7 and s.
7A respectively. It is in respect of the conpulsory
adj udi cation that under s. 10, the appropriate government is
given wi de discretion to decide whether or not the dispute
between the enployer and his enpl oyees should fie referred

to the board, court or’ tribunal. Section 10 (1) (d)
provides inter alia that where the appropriate governnment is
of opinion that any industrial dispute exists or is
apprehended, it may at any tine, by order in witing refer
the dispute to a tribunal for adjudication. The condition
precedent for the reference to the industrial tribunal is
that the appropriate governnment nust be satisfied that an
i ndustrial dispute exists or is apprehended. It is not in

every case where the parties allege the existence of an
i ndustrial dispute that a reference would be made under s.

10 (1); it is only where the test of subjective satisfaction
of the appropriate governnent is satisfied that t he

reference can be  nuade. Thus it is clear that the
appropriate government is given an inportant voice in the
matter of perm tting i ndustri al di sputes to seek
adj udi cation by reference to the industrial tribunal. But

once an order in witing is made by the appropriate
government referring.an industrial dispute to the tribuna
for adjudication wunder s. 10 (1), proceedings before the
tribunal are deened to have commenced and they are deened to
have concluded on the day on which the award nade by the

tribunal becomes enforceable under s. 17A This' is the
effect of s. 20(3) of the Act. This provision shows that
after the dispute is referred to the tribunal, during the

conti nuance of the reference proceedings, it is the tribuna

which is seized of the disputel and which can /exercise
jurisdiction in respect of it. ‘The appropriate governnent
can act in respect of a reference pending adjudication
before a tribunal only under s. 140(5) of the Act, which
authorises it to add other parties to the pending dispute
subject to the conditions nentioned in the said provision

It would therefore be reasonable to hold that except for
cases

1200

falling wunder s. 10(5) the appropriate governnent stands
outside the reference proceedings, which are ~under the
control and jurisdiction of the tribunal itself. Even after
the award is made it is -obligatory on | the  appropriate
government under S. 17(1) to publish the said award within a
period of thirty, -days fromthe date of its receipt by the,
appropriate government. 'Sub-section (2) of s. 17 says that
subject to the provisions of s. 17A, the award published
under (1) of s. 17 shall be final and shall not be called in
guestion by any court in any manner what soever Section 19(3)
provides that an award shall, subject to the other pro-
visions of s. 19, remain in operation for a period of one
year fromthe date on which it becomes enforceabl e under s.
17A It is true that as. 17A and 19 confer on the
appropriate government powers to nodify the provisions of
the award or Iimt the period of its: operation but it is
unnecessary to refer to these provisions in detail. The
schenme of the- provisions. in Chapters IlIl and IV of the Act
woul d thus appear to be . to | eave the reference proceedi ngs
excl usively within the jurisdiction of the tribunal s
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-constituted under the :Act and to make the awards, of such
tribunals binding between the parties, subject to the
speci al powers conferred of the appropriate governnment under
-as. 17A and 19. The appropriate government undoubtedly has
the initiative in the matter. It is only where it makes an
order in witing refering an industrial dispute to the
adj udi cation of the tribunal that the reference proceedings
can commence but the schene of the rel evant provisions would
prima -facie seemto be inconsistent with any power in the
appropriate government to cancel the reference nmade under s.
10 (1).

The power clainmed by the Happening to cancel a reference
made unders. 10(1) seens also to be inconsistent with sone
ot her provisions of the Act. The proviso to s. 10 | ays down
that the appropriated  government shall refer a dispute
relating to the public utility service when a notice under
S. 22 has been given, unless it considers that the notice
has been frivol ously or vexatiously given, or that it would

be inexpedient so to refer the dispute. This proviso,
i ndi cates that in regard

1201

to a dispute relating to public utility concerns nornally
the government is expected to refer it for adjudication. In

such a case if’ the government nakes the reference it is
difficult to appreciate that it would be open to the
government pending the proceedings of the said reference
before the Industrial Tribunal to cancel the reference and
supersede its original order in that behalf. Section 10,
sub-s. (2) deals with the case where’ the parties to are
i ndustrial dispute apply to the appropriate governnent in
the prescribed nanner, either jointly or separately, for a
reference of the dispute to the appropriate authority, and
it provides that in such a case iif the appropriate
government is satisfied that the persons applying represent
the mjority of each party it-shall- nmake the reference
accordingly. In such a case all that the government has to
satisfy itself about is the fact that the, demand for
reference is nmade by the najority of each party, ‘and once
this condition is satisfied, the government is under
obligation to refer the dispute for industrial adjudication

It is inconceivable that in such a case the government can
claim power to cancel a reference made —under s. 10(2).
Indeed in the course of his argunents, Dr. Banerjee fairly
conceded that it would be difficult to sustain a claim for
an inplied power of cancellation in respect of a reference
made under s. 10(2).

There is another consideration which is relevant in dealing
with this question. Section 12 which deals with the duties
of the conciliation officer, provides in substance that the
conciliation officer should try his best to bring /about
settlenent between the parties. |If no settlenent is arrived
at, the conciliation officer has to nake a report 'to the
appropriate government, as provided in sub-s. (4) of s. 12.
This report must contain a full statement of the relevant
facts and circunstances and the reasons on account of which
in the opinion of the officer the settlenent could not be
arrived at. Sub-section (5) then lays down that if, on a
consideration of the report, the appropriate government is
satisfied that there is a case for reference to a board,

| abour court, tribunal or national tribunal, it my make
such a reference. Were the appropriate
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government does not nmake such a reference it shall record

and conmunicate to the parties concerned its reasons
therefor. This provision inmposes on the appropriate
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government an obligation to record its reasons for not
nmaking a reference after receiving a report from the
conciliation officer and to comunicate the said reasons to
the parties concerned. It would show that when the efforts
of the <conciliation officer fail to settle a dispute, on
recei pt of the conciliation officer’s report by the
appropriate government, the government would normally refer
the dispute for adjudication ; but if the governnent is not
satisfied that a reference should be made, it is required to
conmuni cate its reasons for its decision to the parties
concer ned. If the appellant’s argunent s accepted, it
would nmean that even after the order is nade by the
appropriate government under s. 10(1), the said governnent

can cancel the said order without giving any reasons. Thi s
position is clearly inconsistent with the policy underlying
the provisions of s. 12(5) of the Act. |In our opinion, if

the legislature had intended to confer on the appropriate
government. t he power to cancel an order made under s. 10(1),
the | egislature would have nade a specific provision in that
behal f and woul d have prescribed appropriate linmtations on

the exercise of the said power.

It is, however, urged that if a dispute referred to the
i ndustrial tribunal under s. 10(1) is settled between the
parties, the only renedy for giving effect to such a
conprom se would be to cancel the reference and to take the
proceedings out of /the jurisdiction of  the industria

tribunal. This argunent is based onthe ,assunption that
the industrial tribunal would have toignore tile settlenent
by the parties of their dispute pending before it and would
have to nmke an award on the nerits in spite of the said
settl enent. W are not satisfied that this —argunment 1is
wel | -founded. It is true that the Act does not contain any
provision specifically authorising the industrial ‘tribuna

to record a conprom se and pass-an award in its  terns
corresponding to the provisions of O XXIIl, r. 3 of the
Code of Civil Procedure. But it would be very
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unreasonable to assume that the industrial tribunal / would
insist wupon dealing with the dispute on the nerits even
after it is inforned that the dispute has -been amicably
settled between the parties. W have already indicated that
am cabl e settl enents of industrial disputes which generally
lead to industrial peace and harnony are the prinmary object
of this Act. Settlenments reached before the conciliation
officers or( boards are specifically dealt with by ss. 12(2)
and 13(3) and the same are nade bi nding under s. 18. There
can, therefore, be no doubt that if an industrial dispute
before a tribunal is amicably settled, the tribunal would
i mediately agree to make an award in ternms of the
settl enent between the parties. It was stated before us at
the bar that innunmerabl e awards had been nade by industria

tribunals in ternms of the settlenents between the parties.
In this connexion we may incidentally refer to t he
provisions of s. 7 (2)(b) of the Industrial D sputes
(Appellate Tribunal) Act, 1950 (XLVIII of 1950), which
expressly refer to an award or decision of an industria

tribunal made with the consent of the parties. It is true
that this Act is no longer in force; but when it was in
force, in providing for appeals to the Appellate Tribuna

set up under the said Act, the |legislature had recognised
the nmaking of awards by the industrial tribunals wth the
consent of the parties. Therefore, we cannot accept the
argunent that cancellation of reference would be necessary
in order to give effect to the amicable settlenent of the
di spute reached by the parties pending proceedings before
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the industrial tribunal

In this connexion it nmay be relevant to refer to sone other
provisions of the Act, which inpose restrictions on the
parties (luring the pendency of the reference proceedings.
Under s. 10(3), where an industrial dispute has been
referred to an industrial tribunal, the appropriate
government nmay by order prohibit the continuance of any
strike or |ock-out in connexion with such dispute which may
be in existence on the date of the reference. Simlarly,
under s. 33, during the pendency of the proceedings before
an industrial tribunal, no enmployer shall (a) in regard to
any matter connected wth the dispute, alter, to the

prej udi ce

153
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of the workmen concerned in such dispute, the conditions of
service appl i cable to them imediately bef ore t he

commencemnment of such proceedings or (b) for any m sconduct
connected wi th the dispute, discharge or punish, whether by
di smssal. _or otherwise, any worknmen concerned in such
di spute, save with the express permssion in witing of the
authority before which the proceeding is pending. Fail ure
to conply with the provisions of s. 33(1) is nade punishabl e
under s. 31 of the Act. ~ These provisions show that during
the pendency of /the  proceedings before the industria
tribunal the parties to the dispute are expected to maintain
status quo and not to take any action which- would disturb
i ndustrial peace or prejudice a fair trial before the
i ndustrial tribunal. If the power to cancel a reference
made under s. 10 (1) is held to be inplied, the proceedings
before the industrial tribunal can be terninated and

superseded at any stage and obligations and liabilities
i ncurred by the parties during the pendency ' of t he
proceedi ngs would be materially affected: It is because al

these provisions are intended to operate as a self-contained
Code governing the conpul sory adjudication of industria
di sputes wunder the Act, that (s. 15 enjoins wupon the
i ndustrial tribunals to hold their proceedi ngs expeditiously
and to submit their awards as soon as it is practicable on
the conclusion of the proceedings to the appropriate
government. Thus tine is usually of essential inportance in

i ndustri al adj udi cations and so the Act i mposes an
obligation on the industrial tribunals to deal wth their
pr oceedi ngs as expeditiously as possi bl e. | f t he
appropriate government has by inplication the power to
cancel its order passed under s. 10(1), ‘the proceedings

before the industrial tribunal would be rendered wholly
i neffective by the exercise of such power.

Apart from these provisions of the Act, on gener a
principles it seenms rather difficult to accept the —argunent
that the appropriate government should have an inplied power
to cancel its own order made under s. 10(1). If ‘on the
representation made by the enployer or his worknen the
appropriate government considers the matter fully and
reaches the conclusion that an

1205

i ndustrial dispute exists or is apprehended and then nakes
the reference under s. 10(1), there appears to be no reason
or principle to support the contention that it has an
inplied power to cancel its order and put an end to the
reference proceedings initiated by itself In dealing wth
this question it is inportant to bear in mnd that power to
cancel its order made under s. 10(1), which the appellant
clains, is an absolute power; it is not as if the power to
cancel inplies the obligation to make another reference in
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respect of the dispute in question ; it is not as if the
exercise of the power is subject to the condition that
reasons for cancellation of the order should be set out. If

the power clained by the appellant is conceded to the
appropriate government it would be open to the appropriate
government to term nate the proceedi ngs before the tribuna
at any stage and not to refer the industrial dispute to any
other industrial tribunal at all. The discretion given to
the appropriate government under s. 10(1) in the matter of
referring industrial disputes to industrial tribunals is
very wide; but it seens the power to cancel which is clainmed

is wder still; and it is claimed by inplication on the
strength of s. 21 of the General C auses Act. W have no
hesitation in holding that the rule of construction

enunci ated by s. 21 of the General C auses Act in so far as
it refers to the power of rescinding or cancelling the
ori gi nal order cannot- be invoked in respect of t he
provisions of s.710(1) of the Industrial Disputes Act.

It would now be necessary to refer to the decisions to which
our attention was invited in the course of argunents. For
the appellant- Dr. Bannerjee has strongly relied on the
decision of this court in Mnerva MIls Ltd. v. Their
Workmen (1). He contends that Mihajan J. who delivered the
judgrment of the court,” has expressly observed in his
judgrment that fromthe relevant provisions of the Act "It
could not be held that it was inplicit ins. 7 that the
government could not wthdraw a dispute referred to a
tribunal or make the appointrment of atribunal for alimted
period of time." The argument is-that this observation shows
that the governnent can withdraw a pending reference from
one tribunal and refer it to another tribunal, and,

(1) [1954] S.C.R 465.
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according to the appellant, that is exactly what has been
done by it in the present case: In the case of  Mnerva

MIls Ltd. (1), however, the question about the inplied
power of the appropriate governnent to cancel its order made
under s. 10 did not arise for ‘consideration. The / poi nt
which was raised by the appellant was that the  governnent
had no power to appoint a tribunal for-a limted duration ;
and the argunent was that if industrial disputes are
referred to a tribunal, all the said disputes nust be
determned by the said tribunal and not by any  other

tribunal, notwithstanding that the appointnment  of t he
original tribunal was for a limted duration. The first
tribunal in the said case had been appointed on June 15,

1952, and sone industrial disputes had been referred to it.
The tribunal was appointed for one year. During its tenure
the tribunal disposed of some of the disputes referred to
it, but four disputes still remmi ned undi sposed of. For
di sposing of these references, a second tribunal was
appoi nt ed on June 27, 1952. The wvalidity of the
constitution of the second tribunal was inpugned by the
appellant and it was urged that it is the first tribunal
al one which can and nust try the renaining disputes. Thi s
argunent was rejected by this court, and it was held that it
was perfectly conpetent to the appropriate governnent to
appoint a tribunal for a limted duration. It would be
noticed that in this case there was no question of
cancelling an order made under s. 10(1). The said order
remained in force, and the only step which the governnent
took was to nake an order constituting a fresh tribunal to
di spose of the references which had not been adjudicated
upon by the first tribunal. It was on these facts that this
court took the viewthat it was conmpetent to the governnent
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to refer the said remmining disputes for adjudication to the
second tribunal. Strictly speaking there was no occasion to
withdraw any dispute fromthe first tribunal; the first
tribunal had ceased to exist; and so there was no tribuna
which could deal wth the remaining disputes al r eady

referred under s. 10(1). That is why the governnent
purported to appoint a second tribunal to deal with the said
di spute. In our opinion, the decision in the Mnerva MIlls

Ltd. (1) cannot be

(1) [1954] S.C.R 465.
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cited in support of the proposition that the appellant has
power to cancel the order of reference nade by it under s.
10(1).

The decision of this court in Strawboard Manufacturing Co.
Ltd. v. Gutta MIIl Wrkers” Union (1), is then cited in
support of the proposition that the appellant has inplied
power to. cancel its order made, under s. 10(1). In this
case, 'the governnment of the State of Utar Pradesh had
referred ‘anindustrial dispute to the Labour Conmi ssioner on
February 18, 1950, and had directed the Comm ssioner to make
his award not later than April 5, 1950. Wi | e t he
proceedi ngs were pending before the Comm ssioner, t wo
additional issues ‘were referred to him Utimately, the
award was nmade on April 13, and it 'was sought to be
val idated by the issue of a notification by the Governor of
Uttar Pradesh on April 26, by which the time for naking the
award was retrospectively extended up to April 30, 1950.
This court held that the notification retrospectively
extending the period to nmake the award was invalid. Si nce
the award had been nade beyond the period prescribed by the
original notification, it was void. It s, however, argued
that in dealing with the (question of the validity of the
award it was observed by Das J. (as he then was), " In the
circunmstances, if the State Governnent took the view that
the addition of those two issues-would render the time
specified in the original order inadequate for the purpose
it should have cancelled the previous notification and
issued a fresh notification referring all the issues to the
adj udi cator and specifying a fresh period of " time wthin
which he was to make his award. The State Government did
not adopt that course.” As we read the judgnment, we are  not
inclined to accept the appellant’s assunption that the
passage just cited expresses the view accepted by this
court. Read in its context the said passage appears to
state the argument urged by Dr. Tek Chand on behal f of the
appel l ant. The appel |l ant appears to have urged in substance
that if the State Government thought that the addition of
new issues referred to the Conm ssioner by  subsequent
notification made it difficult for himto submt his award
(1) [1953] S.C.R 439.
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within the specified time, the |local government should  have
cancel l ed the original reference, made a fresh conprehensive
reference and given himrequisite tine for making his award.
Since that was not done, the position could not be rectified
by the issue of the inmpugned notification retrospectively
extending the time originally fixed. It is in connexion
with this argument that the statenent on which reliance is
pl aced was apparently nade by the | earned counsel for the
appellant. |If that be the true position, no argunent can be
based on these observations. It is conceded that the
guesti on about the power of the appropriate governnent to
cancel an order of reference nade under s. 10(1) did not
arise for discussion or decision in this case.
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The third decision to which reference has been nmade in
support of the appellant’s case is the decision of Bishan
Narain J. in The Textile Workers' Union, Anritsar v. The
State of Punjab and others (1). Bishan Narain J. appears to
have taken the view that the power to cancel an order of
ref erence nade under s. 10(1) can be inplied by invoking s.
21 of the General C auses Act, because he thought that by
the exercise of such a power, the appropriate governnment may
be able to achieve the object of preserving industrial peace
and harnony. The judgnent shows that the |earned judge was
conscious of the fact that " this conclusion my have the
ef fect of weakening a trade union’s power of negotiation and
may encourage the individual firns to deal directly with its
(their) own worknmen but it is a matter of policy with which
| have nothing to do inthese proceedings." In dealing with
the present question, we would not be concerned wth any
guestions of policy. Nevertheless, it may be pertinent to
state that on the conclusion which we have reached in the
present case there would be no scope for entertaining the
apprehensions nentioned by the |l earned judge. As we have
al ready indicated, the schenme of the Act plainly appears to
be to | eave the conduct and final decision of the industria
dispute to the industrial tribunal once an order of
reference is nmade under s. 10(1) by the appropriate
government. We nust accordingly hold that Bishan Narain J.
was

(1) A 1.R 1957 Pun. 255.

1209

in error in taking the view that the appropriate governnent
has power to cancel its own order made unders. 10(1) of the
Act .

The decision of the Kerala High Court in lyyappen Mlls
(Private) Ltd., Trichur v. State of Travancore-Cochin (1),
is not of nmuch assistance because-in this case the | |earned
judges appear to have taken the view that the first tribuna
before which the industrial dispute was pending had ceased
to exist at the material tinme when the dispute was ‘referred
by the local governnment for adjudication to the second
tribunal. If that be the true position, the conclusion of
the learned judges would be supported by the decision of
this court in Mnerva MIls Ltd. (2).

Then, in regard to the observations made by Sinha J.” in
Har endranath Bose v. Second Industrial Tribunal (3), it is
clear that the learned judge was in error in seeking to
support his view that the appropriate government can cance
its order made under s. 10(1) by the observations found in
the judgment of this court in Strawboard Manufacturing Co.
Ltd. (4). W have already stated that the sai d observations
are really a part of the argunents urged by the appellant
before this court in that case and are not obi ter
observati ons nmade by the | earned judge.

The last case to which reference must be made is the

decision of Rajamannar C. J. and Venkatarama Aiyar ‘J. in
South India Estate Labour Relations Organisation v. The
State of Madras (5). |In this case the Madras Governnent had

purported to anend the reference nade by it under s. 10 of
the Act and the validity of this amendnent was chall enged
before the court. This objection was repelled oil the
ground that it would be open to the governnent to make an
i ndependent reference concerning any matter not covered by
the previous reference. That it, took the form of an
amendnment to the existing reference and not an additiona
reference is a nere technicality which does not nerit any
interference in the wit proceedings. The objection was one
of form and was w thout substance. It would thus appear
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that the question before

(1) [2958] 1 L.L.J. 50. (2) [1954] S.C R 465. (3) [1958]
11 L.L.J. 198.

(4) [1953] S.C.R 439.

(5) A I.R 1955 Mad. 45.
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the court was whether the appropriate governnent can anend
the reference originally nmade under s. 10 so far as the new
matters not covered by the original reference are concerned,
and the court held that what the appropriate governnent
could have achieved by maki ng an i ndependent reference, it
sought to do by anending the original reference itself.
Thi s deci sion woul d not assist the appellant because in the
present case we are not considering the power of the govern-
ment to amend, or add to, a reference made under s. 10(1).
Qur present decisionis confined to the narrow question as
to whether an order of reference made by the appropriate
government, under s. 10(1) can be subsequently cancelled or
superseded by it.

We nust, therefore, confirmthe finding nade by the |[earned
judges of the H gh Court-at Patna, that the notification
i ssued by the appellant ~cancelling t he first t wo
notifications is invalid and ultra vires.

That takes us to the question as to the formin which the
final order should be passed in the present appeals. The
Hi gh Court has purported to issue a wit of certiorar
agai nst t he State Governnment quashing - the i mpugned
notification. It ‘\has, however, beenheld by this court in
The State of Madras v. C. P. Sarathy (1) that in making a
reference wunder s. 10(1) tile ~appropriate governnent is
doing an adm nistrative Act and the fact that it has to form
an opinion as to the factual existence of ~an industria
dispute as a prelimnary step to the discharge of its
function does not make it any the less administrative in
character. That being so, we think it would be nore
appropriate to issue a wit of  mandanmus agai nst the
appel l ant in respect of the inpugned notification. /W would
also like to add that since the first two Jindustria
di sputes referred by the appellant under the first two
notifications have remai ned pendi ng before the tribunal for
afairly long time, it is desirable that the tribunal should
take up these references on its file and dispose of them as
expedi tiously as possible.

In the result, the appeals fail and nust be dismssed with
cost s.

Appeal s di sni ssed

(1) [21953] S.C.R 334.
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