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1. Leave granted.

2. This appeal is dirtected agai nst a judgnent and order dated 27.06.2007
passed by the Hi gh /Court of Bombay, Aurangabad Bench at Aurangabad

granting anticipatory bail to the respondents herein for conmi ssion of an

of f ence puni shabl e under Sections 376, 342 read with Section 34 of the

I ndi an Penal Code (IPC) and under Section 5 of the Prevention of | mmoral

Traf ficking Act.

3. Respondents herein conprise of police officers, politicians and a
busi nessnan.
4, A First Information Report was |odged by a girl, who is said to be

m nor, showi ng how she was driven to the flash trade by accused Sham m
Tabassum

5. One Maruti Chandre had seven sisters, two of them are Mahananda
and Sunita. Mahananda was unnmarried. Sunita\022s first husbhand was Dilip
Deshnmukh, who died. She narried to Sahebrao Miaske, who al so died

| eavi ng behi nd prosecutrix and one Santosh. After the death of Sahebrao
Whaske, she again married to Vasantrao Hudgir. There are two issues from
the said nmarriage. Mhananda all egedly was taking care of the prosecutrix
as well as Santosh. Bef ore us sone docunents have been placed to show
that the date of birth of Puja is 28.06.1991

Once she had left her house at Parbhani havi ng been abused and
assaul ted by Mahananda; but returned after sonme time. However, after her
return to Parbhani, she was again abused and assaul ted by her cousin. She
agai n cane back to Aurangabad and started residing at ‘Mikundwadi, where
she net accused Tabassum @ Baji. She was asked to work at her place as
a maid-servant. According to Puja, in Tabassum 022s house sone girls used to
cone. After a few days, as one girl did not come, she was asked to go with
her. They reached a Dhaba at Mhaisnmal in a white col oured vehicle, where
they found a person sitting. She was offered a soft drink. ~Having consuned
it, she felt reeling in her head. She was also not able to walk. Allegedly,
against her will , she was subjected to rape. She was taken back to the
house by accused Tabassum She thereafter allegedly had regularly been
sent out wth various persons. Sonetinmes, the amount she received was to
be divided in the ratio of 50 : 50. Sonetimes Tabassum herself used to keep
the ambunt with her. She purchased clothing, jewelleries etc. fromthe
amount she used to earn. Respondents herein, according to the girl, had
taken her to a hotel, government guest house and even on one occasion to
their own apartment. On 22.04.2007, the accused persons, nanmed in the
First Informati on Report, cane to the house of Accused No. 1 for taking her
to Munbai . They were to travel in a bus. They, however, went to a hotel to
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take liquor, before boarding the bus. However, when the accused persons
started behaving indecently with her, the police came and took all of themto
the police station.

She was medi cal |y exam ned on 22.04.2007. Her Radi ol ogi cal (Bone)
Assessnment suggested her age to be between 14-16 years. Respondents
herein were not naned in the First Information Report. However, Puja
nade several statenents thereafter inplicating the respondents herein

She al so gave her statenment under Section 164 of the Code of
Crimnal Procedure (Cr.PC).

Respondents, having cone to know that they have been naned by the
said girl, absconded. They filed an application for anticipatory bail before
the | earned Sessions Judge, Aurangabad. The sane was dism ssed by an
order dated 24.05.2007 .

6. Respondents noved the H gh Court thereagai nst and by reason of the
i mpugned judgnent dated 27.06.2007, the said application for anticipatory
bail was ‘allowed, inter alia, holding that the prosecutrix being najor and
havi ng willingly consented for sex for consideration, prima facie, a case
under Section 376 | PC has not been nmade out.

It was furthernore held that she being \021lstationed in the Remand Hone
at Aur angabad\ 022, 'was fully protected and, thus, the question of the
respondents being in a position to influence her, does not arise.

7. The State is, thus, before us.

8. M. Ravi ndra Keshavrao Adsure, |earned counsel appearing on behal f
of the State, would, inter alia, submt that the Hgh Court commtted a
serious error in passing the inpugned judgrment inasnuch as from various
public documents, it is evident that the date of birth of the prosecutrix is
28.06.1991 and, thus, at all material times, namely, from January 2007 to
22.04.2007, she was minor and in that view of the matter, the purported
consent given by her would not be of nuch significance.

The | earned counsel woul d contend that it i's true that in the First
Informati on Report, the nanes of the respondents had not been taken, but in
a case of this nature, the court should have considered the fact that she had
been arrested by the police and as such it is just possible that she was not in
a position to recollect all the details.

In any event, the First Infornmation Report being not encycl opedic, any
evi dence whi ch has been coll ected by the prosecution during the course of
i nvestigation shoul d have been taken into consideration having regard to the
nature and gravity of the offence.

The | earned counsel would submit that the prosecutrix in her
statenment recorded by the police, had nmade categorical 'allegations agai nst
Accused Nos. 7, 9, 10, 11, 12, 13, 14 and 15. She nmade a simlar statenent
before the | earned Magi strate, which was recorded under Section 164 Cr. PC
on 28.04. 2007.

It was pointed out that all the accused persons had been abscondi ng
from 24.05.2007 to 11.06.2007. The |earned counsel would subnit that as
an investigation had been conducted by the Cl D under the supervision of a
Superintendent of Police, it cannot be said that any attenpt had been made
to falsely inplicate the respondents. It was pointed out that a chargesheet
had been submitted against the six accused persons on 18.07.2007 and they
have been refused bail by the same | earned Judge. Keeping in view the fact
that she was taken to a hotel, guest houses and apartnent, custodia
interrogation of the accused is inperative.

9. M. Paranjit Singh Patwalia, |earned Senior Counsel appearing on
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behal f of the respondents, on the other hand, pointed out that in the First
Informati on Report, in her nedical exami nation as also in her supplenentary
statenment, the prosecutrix stated her age to be 18 years. Even her aunt
stated her age to be 18 years. It was in the aforenmentioned situation, it was
urged, no reliance can be placed on the purported birth certificate, which

was issued on 29.05.2007 by the Parbhani Muinicipal Council and the

School Leave Certificates by different schools as also the nedical certificate,
stating her age to be between 14 to 16 years.

The | earned counsel would subnit that prima facie the girl was above
16 years and she being a consenting party and having been getting
consi deration, no case under Section 376 |IPC having been nmade out and,
thus, this Court should not interfere with the inpugned judgnent.

It was contended that pursuant to the interimorder passed by the H gh
Court, the respondent have fully been cooperating with the Investigating
O ficer and except for four days, they have scrupul ously conplied with the
conditions inposed by interimorder passed by the H gh Court as also the
conditions inposed upon them by the H gh Court in the inpugned judgnent.

It was furthernore pointed out that during the aforenmentioned period,
they subj ected themsel ves to nedical examination and took part in the test
identification parade; but no recovery was made fromthem It was pointed
out that chargesheet had been subm tted agai nst six persons who are in
custody and in that view of the matter, it is not a case where custodia
i nterrogati on woul d be necessary.

The | earned counsel woul d contend that although there exists a
distinction in regard to the exercise of jurisdiction of this Court on an appea
froman order granting or refusing the prayer for grant of anticipatory bai
and one of cancellation of bail; it is trite that this Court ordinarily would not
interfere. Strong reliance, in this behal f, has been placed on State of U P.
through CBI v. Amarnmani Tripathi etc. [(2005) 8 SCC 21] and Jagdi sh and
QO hers v. Harendrajit Singh [(1985) 4 SCC 508]

10. VWhen the matter canme up before us on 27.07.2007, a report was called
for fromthe Superintendent of Police, Crine Investigation Departnent,

Aur angabad. The said authority has sent a report to this Court wherein it
has, inter alia, been pointed out, that the respondents-accused persons had
been absconding for a long tinme and they during the course of interrogation
have been gi vi ng evasive answers.

11. It was furthernore stated that fromthe residence of Accused No. 3,
thirteen CDs of blue filns and books instigating sex had been seized. It was
al so submitted that recovery of vehicles used by the respondents fromtine

to time for comm ssion of the offence are yet to be seized and /if they are
rel eased on bail, they would tanper with evidence:

12. Section 438 of Cr.PC has been anended by the State of Mbharashtra.
by Act No. 24 of 1993, which reads as under

\ 023438 Direction far grant of bail to person apprehendi ng
arrest. -

(1) When any person has reason to believe that he may be
arrested on an accusation of having comritted a non-
bai | abl e of fence, he nmay apply to the High Court or the
Court of Session for a direction under this section that in
the event of such arrest, he shall be released on bail; and
that Court may, after taking into consideration, inter alia,
the followi ng factors: -

(i) the nature and gravity or seriousness of the accusation
as apprehended by the applicant;
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(ii) the antecedents of the applicant including the fact as
to whet her he has, on conviction by a Court previously
undergone inprisonment for a termin respect of any

cogni zabl e of f ence;

(iii) the likely object of the accusation to humliate or
mal i gn the reputation of the applicant by having himso
arrested, and

(iv) the possibility of the applicant, if granted
anticipatory bail, fleeing fromjustice,

either reject the application forthwith or issue an interim
order for the grant of anticipatory bail

Provi ded that where the H gh Court or, as the case may

be, the Court of Session, has not passed any interim order
under this sub-section or has rejected the application for
grant of anticipatory bail, it shall be open to an officer in
charge of a police station to arrest, wi thout warrant the
applicant -on the basis of the accusation apprehended in

such application.\024

13. The four factors, which are relevant for considering the application for
grant of anticipatory bail, are

\023(i) the nature and gravity or seriousness of accusation
as apprehended by the applicant;

(ii) the antecedents of the applicant including the fact
as to whether he has, on conviction by a Court,

previ ously undergone inprisonnment for-a termin

respect of any cogni zabl e of f ence;

(i) the likely object of the accusation to humliate or
mal i gn the reputation of the applicant by having
hi mso arrested; and

(iv) the possibility of the appellant, if granted

anticipatory bail, fleeing fromjustice.\024
14. It is not in dispute that if the prosecutrix was a mnor, consent on her
part will pale into insignificance. She had been nedically exam ned and her

approxi nate age on the basis of radiological test was determ ned to be

between 14 to 16 years. Her date of birth was recorded on 04.07.1996 by

the Parbhani Municipal Council, Parbhani. as. \02228.06.1991\022, The nane of
her father was al so nentioned therein as \021Sahebrao Maske\022. The said
certificate was issued on 29.05.2007, but evidently the date of registration of
the said certificate was 04.07.1996 i.e. nmuch before any controversy arose.
Three school |eaving certificates had been placed before us which have been
issued by : (i) Sarjudevi Bhikulal Bharuka Arya Kanya Vi dyal aya, Hi ngoli

(ii) Bal Vidya Mandir, Hi gh School Parbhani; and (iii) Mdel English

Educati onal Societies, Sharda Vidya Mandir, Parbhani, wherein her date of

birth was shown as 28.06.1991. She had been, as per the said certificates,
studying in 9th standard. She dropped out fromthe school

15. It may be true that the date of issuance of the certificates had not been
stated, but evidently such certificates had been obtained by the prosecution.

It may be true that in the First Information Report as also in her first

suppl enentary exani nation, her age was recorded as 18 years, but she had

been examned nedically. The possibility of her trying to shield her from
prosecution at the tine of her arrest and for that purpose disclosing her age

to be 18 years cannot be ruled out.
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16. So far as the fact that the respondents have not been naned in the First
Informati on Report is concerned, suffice it to say that the First Infornmation
Report may be encycl opedi c.

17. In Vinod G Asrani v. State of Mharashtra [2007 (3 ) SCALE 241],
this Court stated :

\023As pointed out by M. Ahned, this Court in the
case of Kari Choudhary v. Sita Devi and Ors., had while
considering a simlar question observed that the ultimte
obj ect of every investigation is to find out whether the
of fences alleged to have been committed and, if so, who
had committed it. The schenme of the Code of Crim nal
Procedure nmakes it clear that once the information of the
comm ssion of an offence is received under Section 154
of the Code of Criminal Procedure, the investigating
authorities take up the investigation and file charge sheet
agai nst- whoever i's found during the investigation to have
been involvedin the comm ssion of such offence. There
is no hard and fast rule that the First infornmation Report’
nmust al ways contain the nanes of all persons who were
i nvol ved in the conm ssion of’ an offence. Very often the
nanes of the culprits-are not even nentioned in the
F.1.R and they surface only at the stage of the
i nvesti gati on\ 005\ 024

18. Qut of the eight respondents, five are police officers, two are
politicians and one is owner of a hotel. It is not in dispute that after having
cone to learn that their names had been taken by the prosecutrix in her

suppl enentary statenent, they had been absconding for a long tinme. It is not
necessary for us to record their respective period of abscondance. W may
furthernore notice that the respondents had not scrupul ously conplied with

the conditions inposed upon them Adnmittedly, at |east on four occasions,

some of them were not present.

19. We need not go into the question as to whether they had been
cooperating with the Investigating Oficer or not. W may, however, point
out that before us a copy of the affidavit dated 10.05.2007 affirned by
Suni ta Sahebrao Maske was placed, wherein she alleged that Puja was born
on 30.12.1988. On that basis the Gram Panchayat, Dhanki had al so issued a
certificate showing the sane to be her date of birth. W have an uncanny
feeling that evidently the evidences are being collected by sonmebody who
intends to save the accused.

20. There cannot be any direct proof that the respondents have been
tenmpering with evidence, but that question will ~have to be considered by
the appropriate authority at the appropriate stage.

21. Imoral trafficking is now wi despread. Victins, who are | ured,

coerced or threatened for the purpose of bringing themto the trade should be
given all protection. W at this stage although cannot enter into the details
inregard to the merit of the nmatter so as to prejudice the case of one party or
the other at the trial, but it is nowwell-settled principle of law that while
granting anticipatory bail, the court nust record the reasons therefor.

22. The High Court has in regard to the first factor envi saged under the
Mahar ashtra Amendment of Section 438 of the Code of Criminal Procedure
proceeded on the basis that the prosecutrix was a girl of easy virtue. This
may be so but the sane by itself may not be a rel evant consideration. [See
State of U.P. v. Pappu alias Yunus and Another - (2005) 3 SCC 594].

23. A case of this nature should be allowed to be fully investigated. Once
acrimnal case is set in notion by lodging an information in regard to the
conmi ssion of the offence in terms of Section 154 Cr. PC, it nmay not
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al ways be held to be inperative that all the accused persons nust be naned
inthe First Information Report. It has not been denied nor disputed that the
prosecutri x does not bear any aninpbsity against the respondents. There is no
reason for her to falsely inplicate them It is also not a case that she did so
at the behest of some other person, who nmay be inimcally disposed of

towards the respondents. The prosecution has disclosed the manner in which

she was being taken fromplace to place which finds sonme corroboration

fromthe testinonies of the other witnesses and, thus, we can safely arrive at

a conclusion that at |least at this stage her evidence should not be rejected
outrightly.

24. Paranmeters for grant of anticipatory bail in such a serious offence,
bei ng under Section 376, 376(2)(g) IPC, in our opinion, are required to be
satisfied. [See e.g. D. K Ganesh Babu v. P.T. Manokaran and Qhers

[ (2007) 4 SCC 434].

25. A mstake in regard to her age as recorded in the First Information
Report or ‘the first nmedical document or even in her supplementary affidavit
should yield to the public docunents whi ch have been produced by the
prosecutionat this stage. Even before the |earned Chief Judicial Mgistrate,
she di sclosed her date of birth to be 22.06.1991. Therefore, even according
to that she was bel ow 16 years of age

26. I moral conduct on the part of police officers should not be
encouraged. W fail to understand as to how the police officers could go
underground. They had been changing their residence very frequently.

Al 't hough nost of them were police officers, their whereabouts were not

known. During the aforementioned period attenpts had been nade even by
Mahananda to obtain the custody of the girl at whose instance, we do not

know. On the one hand, Mhananda had been praying for the custody of

the girl and Sunita, the nother of the girl, as noticed hereinbefore, had
affirmed an affidavit in relation to her date of birth. These may not be acts
of voluntariness on their part. |It, therefore, in our opinion, is a case where
no anticipatory bail should have been granted.

27. Rel i ance has been placed by M. Patwalia on Amarmani Tri path
(supra). This Court therein opined that in an application for cancellation of
bai |, conduct subsequent to release on bail and the supervening

circunstances alone are relevant. But the court while considering an appea
agai nst grant of anticipatory bail would keep in nmind the paraneters laid
down t herefor. The matter, however, may be different for deciding an
appeal from an order granting bail, where the accused has been at |arge for a
considerable tine, in which event, the post-bail conduct and other
superveni ng circunstances will also have to be taken note of.

This Court in Amarmani Tripathi (supra) aforenmentioned case upon
consi deri ng even the subsequent events cane to the conclusion that the
accused therein had tried to interfere with the course of the investigation
tamper with the witnesses, fabricate evidence, intimdate or create obstacles
in the path of investigation officers and derail the case. In that case, the
appeal granting bail was set aside.

28. We may al so notice that the High Court itself has refused to grant
regul ar bail to the accused agai nst whom charge-sheet has been submtted.

The | earned Session Judge also did not grant bail to some of the accused
persons. |If on the sane materials, prayer for regular bail has been rejected,
we fail to see any reason as to why and on what basis the respondents could
be enl arged on antici patory bail

29. In the peculiar fact and circunmstances of the case, we are of the
opi nion that the H gh Court ought not to have granted anticipatory bail to
the respondents. The i mpugned judgnent, therefore, cannot be sustained

which is set aside accordingly. The appeal is allowed.

30. The respondents may surrender before the Chief Judicial Mgistrate
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and nove an application for regul ar
own nerit wthout being influenced,
Court.

bail, which may be considered on its

in any way,

by the judgnent of this




