http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 7
PETI TI ONER
COWM SSI ONER OF | NCOVE TAX, MADRAS
Vs.
RESPONDENT:

MS. KHODAY ESWARSA & SONS
DATE OF JUDGVENT22/09/1971

BENCH

VAI DYI ALI NGAM  C. A
BENCH

VAI DYl ALI NGAM C. A
REDDY, P. JAGANMOHAN

Cl TATI ON:
1972 AIR 132 1972 SCR (1) 846
1971 SCC' (3) 555

Cl TATOR | NFO :

RF 1973 SC 22 (14)

RF 1980 SC1146  (6)

F 1992 SC 591 (2)
ACT:

I ncome-tax Act (11 of 1922), s. 28 (1) (c) Levy of penalty-
Reason, in assessment proceedi ngs- Wi ght to be attached to.

HEADNOTE:

In income-tax proceedings to the taxable i ncone shown by the
respondent inits return two itenms anong others were | added
on the basis that there were illicit sales of alcohol and
that certain sales bad not been properly accounted 'for.
Thereafter, the Income-tax O ficer, Special Investigation
Crcle, issued notice that he proposed to levy a penalty
under s. 28(1) (r) of the Incone-tax Act, 1922, as the
respondent had concealed particulars of its income and
del i berately furnished inaccurate particulars. He rejected
the explanation of the assessee and | evied a penalty. In
the order levying penalty the Incone-tax Officer stated that
the reasons for adding the disputed ambunts in the tota
income of the assessee had been already discussed in the
original order of assessnment and that there was no need to
repeat them The Appell ate Assistant Comm ssioner in appea
confirmed the penalty. H s approach to the case was.  not
di fferent and was based upon a guess that because there were
many contiguous dry areas the respondent would have
surreptitiously sold al cohol. The Appellate ~-Tribuna
consi dered the circunstances under which the additions cane
to be made by the Departnent in the assessnent proceedings,
and the various points which were pressed before it and the
Appel | ate Assi stant Comm ssioner on behalf of the assessee,
and held that though there mght be certain doubtfu
transactions it could not be stated that assessee had nmade
any deliberate attenpt at conceal nment regardi ng its
pharmaceutical section, and that, though there mght be
justification for maki ng additions in the origi na
assessment order those additions by thenselves could not
lead to the conclusion that the respondent had concealed its
income or that it had furnished deliberately inaccurate
particulars. On the basis of those findings the Appellate
Tri bunal set aside the order |evying penalty. Thereafter,
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the Appellate Tribunal, holding that the reasons given by it
for setting aside the penalty proceedings were all based on
findings of fact and that no question of |aw arose out of
those findings, rejected an application by the appellant for
referring the question as to whether the Appellate Tribuna
was right in cancelling the penalty. The appellant then
filed an application under s. 66(2) of the Act but the Hgh
Court dismissed it on the sane ground.
Di sm ssing the appeal
HELD : The penalty proceedi ngs being penal in character the
Department must establish that the receipt of the amount in
di spute constitutes incone of the assessee. Apart from the
falsity of any explanation given by the assessee the
Departnent nust have before it, be-fore levying a penalty,
cogent naterial or evidence fromwhich it could he inferred
that the assessee had consciously concealed the particulars
of his income or had deliberately furnished inaccurate
particul ars. The original assessnent proceedi ng for
conputing the tax is evidence in the penalty proceedi ng, but
the penalty cannot be levied solely on the basis-'of the
reasons given-in the original assessnent order. [853 B-D
847
In the present case, except the reasons given in the
original assessment order for including the disputed itens
in the total inconme, the Departnent had no other naterial or
evi dence fromwhich it could be reasonably inferred that the
assessee had consciously conceal ed particul ars of his inconme
or had deliberately furnished inaccurate particul ars. The
Appel  ate Tribunal made a correct -and judicial approach in
consi deri ng the question whether the penalty provisions were
attracted as agai nst the respondent. The conclusions drawn
by the Appellate Tribunal were findings of fact recorded
agai nst the Departnment. Since on those findings of fact no
guestion of law arose the High Court was justified in
rejecting the application filed by the appellant under s.
66(2) of the Act. [852 B-E 853 E-F]
Conmi ssioner of |Incone-tax Wst Bengal-1 v. Anwar Ali,
[1970] 76 I.T.R 696, followed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 648 of 1967.
Appeal by special |eave fromthe judgnent and order dated
Cctober 3, 1966 of the Mysore High Court in Civil Petition
No. 10 of 1966.
R H Dhebar and J. Ramamurthi, for the appellant.
The respondent did not appear.
The Judgrment of the Court was delivered by
Vaidialingam J. This appeal, by special I|eave, by the
Comm ssi oner of Income-,tax, Madras, is against the judgment
and order dated Cctober 3, 1966 of the H gh Court of Msore,
rejecting the appellant’s application filed under s.  66(2)
of the Incone-tax Act, 1922 (hereinafter to be referred as
the Act) for directing the Incone--tax Appellate Tribunal
Madras Bench to refer the question of lawto the H gh Court.
The question of law, which the appellant wanted to be
referred was :
"Whet her on the facts and in the circunstances
of the case the Appellate Tribunal was right.
in cancelling the penalty of Rs. 3 5,000
| evied wunder section 28 ( 1) (c) of the
I ndi an | ncone-tax Act, 1922."
The respondent was a firmcarrying on busi ness of manufac-
turing silk, carbon papers, type-witer ribbons, |[|iquor,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

spiriturous drugs and chemcals etc. In respect of the
assessment year 1955-56, the respondent had sent a return
showing Rs. 51,214 as taxable income. On looking into the
accounts and other records, the Incone-,Lax Oficer nmade
several additions to the amount shown in the return and
ultimately fixed the total assessable inconme in the sum of
Rs. 3,30, 474. On appeal, the anmount was reduced and the
taxabl e i ncome was fixed in the sumof Rs. 2,09,575. 1In the
further appeal by the assessee to the Appellate Tribunal
there
848
was no alteration in this figure. Only two itens which were
added to tilt income and which have been accepted by all the
authorities required to be noticed. They are
Phar maceutical s, section-Rs. 77,518.00
Chem cal s section-Rs. 9, 900. 00.
Relating to the pharmaceuticals section, it is the view of
the I ncone-tax OFficer that some of the sale bills produced
by the respondent were found to be forged ones and sone of
the purchasers of tincture were also fictitious persons.
There was no evi dence produced by the assessee to show that
t he Kol ae powder, which was very essential for t he
manuf acture of tincture had been purchased by it. Hence the
Income-tax O ficer drew an inference that the respondent had
not really manufactured tincture and that on the other hand
the firmmust have sold all alcohol illicitly.
It was on this basis that the Income-tax Oficer held that
the assessee nust be considered to have omtted to show the
sum of Rs. 77,588.  Simlarly, regarding chenmical section
the Income-tax Oficer found that the respondent has not
accounted for a part of sale of Ethyl Acetate and that on
verification it Was found that there has ~been a |arge
deficit of rectified spirit. On this basis the |ncone-tax
Oficer drew an inference that the firmhas again secreted a
| arge quantity of rectified spirit under the cloak of 'manu-
facture of chemcals. On the ground that certain sales had
not been properly accounted for, the sumof Rs. 9,900 was
added to the taxable income of the assessee. It was on the
above basis that the two items were included in ,,,he tota
assessabl e incone of the assessee firm
These reasons given by the Income-tax O ficer have been, by
and | arge, accepted by the Appellate Assistant Conmm ssioner
and the Incone-tax Appellate Tribunal. The | ncone-tax
Oficer, Special Investigation Circle A Bangalore issued a
notice wunder s. 28(1) to the respondent that it has
concealed the particulars of its incone and deliberately
furnished inaccurate particulars in respect of ~the above
amounts added to the total income and that the Incone-tax
Oficer proposed to levy a penalty under S. 28 (1) (c) of
the Act. No doubt, in the notice certain other itens, which
had already been added to the total incone were also
referred to. But those itenms have been deleted from the
penal ty proceedi ngs by the Appell ate Assistant Comni ssioner
Therefore, we are only concerned with the two itens,
referred to earlier.
The assessee sent a reply stating that it has not conceal ed
the particulars of 'its income nor has it deliberately
furnished inaccurate particulars of such incone. The
expl anation offered by theassessee was not accepted by the
Income-tax O ficer, and the latter

849
by his order dated February 15, 1963 inposed a penalty of
Rs. 35,000 on the ground that the respondent had conceal ed
the particulars of its income. That amount of penalty was
| evied by the Incone-tax Officer on the ground that over and
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above the two itenms relating to the Pharnmaceuticals and
Chem cal sections, there has been a concealnment of three
nore itens totalling Rs. 32,267. They were

Sil k business; shortage in twisted silk yarn-Rs. 14,545.00
Shortage in Artificial silk Rs. 3,434.00

Car bons; Unaccounted consunption Rs. 14,288.00

It was on this basis that the total penalty was | evi ed.

On appeal to the Appellate Assistant Conmissioner, the
latter, no doubt deleted these three itens totalling Rs.
32,267 fromthe penalty proceedings, but confirmed the order
of the Income-tax Oficer regarding the two other itens
holding that the om ssion by the assessee to include the
said two itenms anobunted to the firmconcealing particulars

regarding its incone under s. 28(1) (c) of the Act. The
penalty anount |evied by the Incone-tax Oficer was also
confirmed. Though the Appellate Assistant Comi ssioner

reduced the quantum of conceal nent-even assunming that there
has been a conceal nent-he did not make any reduction in the
penalty actually levied by the Incone-tax Oficer.

The assessee carried the matter in appeal before the |Incone-
tax Appellate Tribunal, Madras Bench. The nain grievance
made by the assessee was that there has been no independent
consideration by the Income-tax Oficer of the Appellate
Assi st ant Comm ssi oner whether even on the basis that there
has been an omission by it to include certainitens in its
return, such omission came within s. 28 (1) (c) of the Act,
so as to attract the levy of penalty. The -assessee also

contended that both the Incone-tax O ficer and the Appellate
Assi stant Conmi ssioner have mainly relied on the reasons
given in the order of assessnment for adding these two itens
in the total incone. According to the assessee there has
been no proper exercise of jurisdiction under s. 28 of the
Act .

The I ncome-tax Appellate Tribunal by its order dated Novem
ber 13, 1964 set aside the order of the Income-tax Officer
as confirnmed by the Appell ate Assistant Conm ssioner | evying
penalty on the respondent.

The Conmi ssioner of Incone-tax filed an application under s.
66(1) of the Act, requiring the Appellate Tribunal to draw
up

850

a statenent of the case and refer the question extracted in
the earlier part of the judgnment, to be referred to the Hi gh
Court. The Appellate Tribunal by its order dated June 7,
1965 rejected the Said application on the ground that the
reasons given by it for setting aside the penal ty
proceedi ngs were all based on findings of fact and that no
guestion of |aw arose out of those findings.

The appellant filed an application before the H gh Court of
Mysore, under s. 66(2) for directions being issued to the
Appel late Tribunal to, state the case and refer the question
of law,’ which the Appellate Tribunal has refused to  refer.
A Division Bench of the Hgh Court by its order dated
Cctober 3, 1966 dism ssed the appellant’s application- on
,,he ground that the finding of the Appellate Tribunal that
the Inconme-tax Departnment had failed to prove that the
assessee had concealed its income or that it had
del i berately furnished inaccurate particulars of its incone
are all on facts and that not question of law arises from
the order of the Appellate Tribunal

M. Dhebar, |earned counsel for the appellant, urged that
the order of the High Court is erroneous. According to him
the view of the H gh Court that the conclusions arrived at
by the Appellate Tribunal are all on facts and that no
guestion of |law arises, is erroneous. The counsel urged
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that there has been an onission by the respondent to include
in particular two itens which are the subject of penalty
proceedi ngs and the order of assessnent in that regard has
becone final. Hence it follows that this is a case where
the assessee has conceal ed the particulars of its income or
has deliberately furnished inaccurate particulars of its

i ncone. Both the Inconme-tax Oficer as well as t he
Appel late Tribunal have in the penalty proceedings gone
el aborately into this aspect before levying penalty. The
approach nmade by the Appellate Tribunal when it set aside
the orders levying penalty is not justified in I aw.

Therefore, he urged that the Hi gh Court shoul d have directed
the Appellate Tribunal to state a case and refer the
qguestion of |aw as prayed for by the Appellant.
The respondent has not entered appearance before us. We
have been taken through the entire proceedings leading up to
the order |evying penalty. W have also gone through the
reasons given by the Income-tax O ficer for levying penalty
as well as the order of the Appellate Assistant Conm ssioner
confirm ng the sane. W cannot accept the contention of M.
Dhebar that the Appellate Tribual has summarily interfered
with the orders |evying penalty. W have gone through the
order of the Appellate Tribunal and we find that it has
consi dered the circunstances under which the additions came
to be made by the Departnent in the assessnment proceedings
as well as the points that were pressed before it, on behalf
of the assessee as well as the Appel ate Assi st ant

851
Conmi ssioner. It is the view of ‘the Appellate Tribunal that
theDepartment has not established that the assessee has not
manufactured tincture and that it had sold only  al cohol
This conclusion arrived at by the Incone-tax Officer.in the
penal ty proceedings is, according-to the Appel | ate
Tri bunal , purely one of conjecture or surm se, The
Appel late Tribunal, no doubt, was prepared to accept the
contention of the Departnment that there were a lot of
doubtful circunmstances. Notwi thstanding these circunstances
the Appellate Tribunal is of the viewthat when admittedly
there are Excise authorities in the prenises of t he
respondent, it is very difficult to hold that those officers
woul d have permitted tile assessee to utilise the alcoho
for other purposes. The Appellate Tribunal has also held
that even the sale bills produced by the respondent, contain
the proper per it nunbers given by the Excise authorities
and that the Incone-tax Departnment have not  nade any
inquiries fromthe Excise authorities whether those rel evant
sales hive been nmade without their authorisation. The
Appel late rribunal has further held that there is no stock
di screpancy in Kola Liquidumif the transactions art--
considered as a whole for the entire period. Ther ef or e,
regardi ng Pharmaceuticals section the Appellate  Tribuna
finally held that though there nmay be certain doubtfu
transactions, it cannot be stated that the, assessee has
made any deliberate attenpt at conceal nent. Regarding the
Chemi cal section, the Appellate Tribunal is of the view that
though there may be justification for making additions in
the original assessnent order to the anmpbunt shown in the
return, those additions by thenselves cannot lead to the
conclusion that the respondent has concealed its incone or
that it has furnished deliberately inaccurate particul ars.
It was on the basis of these findings that the Appellate
Tri bunal has set aside the order |evying penalty.
One thing that strikes us when going through the order of
the I ncone-tax Officer levying penalty and the order of the
Appel | ate Assistant Commi ssioner confirmng the said |evy,
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is that there is not nmuch of an independent discussion
regarding the material question that has to be considered,
namely, whether the firmhas concealed the particulars of
its income or whether it has deliberately furni shed
i naccurate particulars of such incone. On the other hand,
the Income-tax Oficer after referring to the explanation
furni shed by the assessee to the show cause notice, clearly
says that the facts relating to the unaccounted itens have
been fully discussed already in the relevant assessnent
orders for the concerned assessnment year and that the
reasons given therein need not be repeated again. Then
there is only a very sumary di sposal of the plea raised by
the respondent that he has not conceal ed the particulars of
his income, nor has it deliberately furnished inaccurate
particul ars,

852

of its income. The approach made by the Appell ate Assistant
Conmi ssioner is not far different fromthat of the Income-
tax Oificer. In fact the Appellate Assistant Conm ssioner
nmakes a further guess that in viewof the fact that there
were very nany dry areas bordering Mysore, the respondent
woul d have surreptitiously sold al cohol that was supplied to
it without using it for the purpose of naking tincture. It
is the view of the Appellate Assistant ' Conmm ssioner that
the nere fact that there are Excise authorities to contro
the activities, of persons |ike the assessee, is of no
mat eri al consequence. From what we have stated above, it is
clear that while there has been no proper approach made by
either the Inconme-tax Oficer when he |evied penalty or by
the Appellate Assistant Commissioner when he confirnmed the
order levying penalty, the Appellate Tribunal, on the other
hand, has made a very correct and judiciall approach in
consi deri ng the questi on whet her the penalty provisions are
attracted as agai nst the respondent. After a very fair and
full consideration of the material  circunstances, t he
Appel | ate Tribunal has set aside the order |evying penalty.
As rightly pointed out by the High Court, the conclusions
drawn by the Appellate Tribunal are all on findings of fact
recorded against ,"-he Departnent. . On those findings of
fact, there was no question of law arising for reference
being made to the High Court. Under those circunstances,
the Hgh Court was perfectly justified in rejecting  the
application filed by the appellant under s. 66(2) of the
Act .

Before we conclude we may refer to the decision of this
Court in Conmissioner of Income-tax West  Bengal |, and
Another v. Anwar Ali(1l), wherein it has been held that one
of the principal objects in enacting s. 28 is to provide a
deterrent against recurrence of default on the part of the
assessee and that s. 28 is penal in the sense that its
consequences are intended to be effective deter-rent  which
woul d put a stop to the practices which the |egislature con-
siders to be against the public interest. It has ' been
further held that the Department must establish that the
recei pt of the amount in dispute constitutes the incone  of
the assessee and if there is no evidence on record except
the expl anation given by the assessee, which explanation has
been found to be false, it does not follow that the receipt
constitutes its taxable income. It has been further held
that as the proceedings under s. 28 are of a penal nature
and the burden is on the Departnment that a particul ar anount
is revenue receipt, it is legitimte to say that the nere
fact that the explanation of the assessee is fal se, does not
necessarily give rise to the inference that the disputed
amount represents the income. It has been pointed out in
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the said decision that the finding given in the assessnent

proceeding for determning or conputing the tax is not

concl usi ve

[1970] 76 |.T.R 696.

85 3

though it may be good evidence. It has been further held by

this, Court in the above decision :
"Before penalty can be inposed the entirety of
circunstances nust reasonably point to the
concl usi on t hat t he di sput ed anmount
represented income and that the assessee had
consciously concealed the particulars of his
i nconme or had del i berately furni shed
i naccurate particu- lars."

From the above it is clear that penalty proceedings being

penal in character, the Departnent nust establish that the
recei pt of the ampunt in dispute constitutes income of the
assessee. Apart fromthe falsity of the explanation given

by the assessee, ’'he Departnent nust have before it before
| evying. ‘penalty cogent material or evidence from which it
could be inferred that-- the assessee has consci ously
conceal ed the particulars of his income or had deliberately
furni shed i naccurate particulars in respect of the sane and
that ,.the.- disputed amobunt is a revenue receipt. No doubt
the original assessnent proceedings, for computing the tax
may be a good it,,, of evidence in the penalty proceedings;
but the penalty cannot be levied solely on the basis of the
reasons given'-in the original order of assessnent.

In the case before us we have already pointed out that in

the order levying penalty the Incone-tax Oficer has
categorically stated that the reasons for ~adding the
di sputed anounts in the total inconme of the “assessee have
been already discussed in the original order of assessnent
and that they need not be repeated again. The Appellate
Assi stant Conmi ssioner, we have already pointed out, has
made only a guess work. That clearly shows that except the
reasons given in the original assessnent order for including
the disputed itens in the total incone, the Departnent had
no other material or evidence from which it could be
reasonably inferred that the assessee had consci ously
conceal ed the particulars of his income or had deliberately’
furni shed i naccurate particul ars.

For all the reasons given above, it follows that there is no
nerit in the appeal and it is accordingly dismssed. As-the

respondent has not appeared, there will be no order as to
costs.

V.P.S. Appea
di sm ssed

854




