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PETI TI ONER
SEKENDAR SHEI KH AND ANOTHER

Vs.

RESPONDENT:
STATE OF WEST BENGAL

DATE OF JUDGVENT:
08/ 02/ 1963

BENCH

ACT:

Crimnal Law Forgery-Presenting document for registration
under assumed nanes- Former offence tried wth jury--Tria
Judge taking one view of evidence and Jury another-If
sufficient ground- for rejecting verdi ct - Test - Evi dence
| eadi ng. to acquittal of one offence, if could be used for,
convi cting of another-Indian Penal Code, 1860 (Act 45 of
1860). ss. 467, 109-Code of Criminal Procedure, 1898 (Act 5
of 1898), s. 307-Indian Registration Act, 1908 (XVI of 1908)
s. 82 (c).

HEADNOTE

The first appellant was tried for the offence of forging a
val uabl e security punishable under s. 467 ~of the Indian
Penal Code and for the offence of falsely personating
anot her and presenting a docunent for registration
puni shabl e under s. 82 (c¢) of the Indian Registration Act,

1908. The second appel |l ant was charged with abetment of
these offences. The offence under the |Indian Penal Code was
tried with a jury and the offence under the I ndi an

Regi stration Act was tried without a jury. The jury by a
majority of 4 to 3 returned a verdict of guilty. The /tria
judge rejected the verdict on the ground that there was
"absolutely no’ reliable evidence" and referred the case to
the High Court under s. 307 Crinminal Procedure Code. The
trial judge al so acquitted the accused of the offence under
the Registration Act. No appeal was preferred against the
order of acquittal. The H gh Court canme to the concl usion
that there was sufficient evidence to establish against the
appel l ants the offence under the Penal Code.
It was contended on behalf of the appellants that the tria
court having acquitted the appellants of the offence under
the Indian Registration Act and no appeal havi ng been / pre-
ferred against the order, it was not conpetent to the High
Court to rely wupon the evidence tendered to prove the
of fence under s. 82 of the Registration Act for the purpose
of convicting the appellants of the offence under the Indian
Penal Code.
Held, that an item of evidence nmay corroborate charges for
nore of fences than one, and acquittal of the accused for one
853
such offence wll not render that item of evi dence
i nadm ssible in assessing the crimnality of the accused for
anot her of fence corroborated thereby.

Held, if the jury takes one view of the evidence and the
judge is of the opinion that they should have taken another
view, the viewtaken by the jury must prevail unless the

evidence is such that no reasonabl e body of men could have
reached the conclusion arrived at by the jury. In such a
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case reference wunder s. 307 of the Code of Crimnal
Procedure is not justified.

Ramanugrah Singh v. King Enperor, (1946) L. R 73 |I|.A 174,
Mal ak Khan v. King Enperor, (1945) L. R 72 1. A 305.

JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 110 of
1961.
Appeal fromthe judgnent and order dated January 25, 1961
of the Calcutta Hi gh Court in Reference No. 10 of 1960.
D. N. Mukherjee, for the appellants.
K. B. Bagchi, S. N Mikherjee for P. K Bose, or the
respondent .
1963. February 8. The judgnent of the Court was delivered
by
SHAH, J.-The first appell ant-Sekander Shei kh-was charged in
a trial held before the Additional Sessi ons j udge,
Mur shi dabad, in the State of West Bengal, for the offences
of forging a valuable security puni shable under s. 467 1. P
Code and of falsely personating another in such assumed
character and presenting a docunment for regi stration
puni shabl e under s. 82 (c¢) of Indian Registration Act. The
second appel | ant - Hasi buddi n Shei kh was charged wi th abet nent
of these offences. The trial for the offences of forging a
val uabl e security
854
and abetment thereof was held by the Sessions judge sitting
with a jury and for the offences under the Registration Act
without a jury. The jury brought in a verdict of guilty by
a mpjority of 4 to 3 against the appellants for the of fences
of forging a valuable security and abetnent thereof, but the
judge did not accept the verdict and nmade a reference ' under
a. 307 of the Code of Crimnal Procedure to the High Court
of Calcutta, because in his viewthere was absolutely no
reliabl e evidence’ against the two appellants in respect of
the offence of forging a valuable security and that it was
in the interests of justice to refer the case to the High
Court . The Sessions judge acquitted the two appel lants of
of fences under the Indian Registration Act. The H gh Court
declined to accept the reference and convicted the two
appel | ants respectively of the offences punishable. under s.
467 and s. 467 read with s. 109 of the Indian Penal Code,
and sentenced each appellant to suffer rigorous inprisonment
for two years. Wth certificate of fitness granted by the
H gh Court wunder Art. 134 (1) (c) the appellants have,
appeal ed to this Court.
The charges agai nst the first appellant were-
(i) that on or about January 15, 1958, he
had in the town of Berhanpore forged a Heba-
nama in respect of certain property in favour
of one Ali Hossain purporting to execute the
same in the nane of one Kainuddin of Debkundu
and that the execution of the docunment —was
made with intent to cause the said Kainuddin
to part with his property and to commit fraud
and
(ii) that on the sane day he had fal sely per-
sonated Kai nuddi n Shei kh and in that assuned
character had presented for
855
registration the Heba-nama in the Berhanpore
sub-registry and had affixed hi s t hunb
i npressions claimng to be Kainuddi n Shei kh.
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The second appellant was charged with abetting the first
appel | ant in the commission of the two offences by

identifying the first appellant as Kainuddi n Sheikh. At the
trial the prosecution exani ned one Swarana Kumar Dey who
testified that he had engrossed the Heba-nama in favour of
Ali  Hossain which was executed by the first appellant
purporting to do so as Kainuddin Sheikh, that the first
appellant had inpressed his thunb mark on the docunent
before himin token of execution of the Heba-nama that the
first appellant had represented hinmself to be Kainmuddin
Shei kh, and that the executant of the docunent was
identified before himas Kainmuddin Sheikh by the second
appel | ant Hasi buddin Shei kh. Kainuadin Sheikh testified
that he had not executed any Heba-nama in favour of Al
Hossai n and that he had not impressed his thunmb-nmark on any
docunent in the presence of Swarana Kumar Dey. A certified
copy of the Heba-nama was shown to the wi tness and he denied
havi ng - execut ed and presented the original thereof before
the Sub-Registrar. Evi dence was also tendered that the
thunb inpressions of the two appellants were taken by the
investigating officer in'the presence of Mgistrate and
those specimen t hunb i npressi ons were conmpared wth the
thunp inpressions inthe register at the sub-registry at
Berhampore by a a hand-witing expert and that the thunb
i npressions of the first appellant tallied with the thunb
inmpressions in the said registrar and not with the thunb
i mpressions of Kai nuddin Sheikh. In‘the view of the Hi gh
Court sufficient to establish against the two  offences of
forging a valuable ‘security and abetnent thereof.

856

It is nowwell settled that in a reference under.s. 307 of
the Code of Criminal Procedure if the evidence is such that
it can properly support a verdict of guilty or not  guilty,
according to the view taken of the evidence by the tria
Court, and if the jury take one view of the evidence and the
judge is of the opinion that they should have taken the
other, the view of the jury nust ‘prevail, for they are the
judges of fact. |In such a case a reference under s. 307 of
the Code of Crimnal Procedure is not justified. ~But if the
Hi gh Court holds that upon the evidence no reasonable body
of nen could have reached the conclusion arrived-at by the

jury, the reference will be justified and the verdict of the
jury wll be disregarded. Ramanugrah Singh v. King Enperor
(1). It appears that the Court of Session was not i npressed
by the testinony of Swarana Kumar Dey but-it was for the
jury to assess the value of the evidence. The jury had

apparently accepted the evidence of Swarana Kumar Dey and of
Kai muddin Sheikh, and it could not be said that no
reasonabl e body of nmen coul d have accepted that evidence.
At the trial, evidence about the specinmen thunb inpressions
of t he appel l ants taken during the course of t he
i nvestigation were relied upon in support of the prosecution
case. This court has held that there is no infringement of
Art. 20(3) of the Constitution nmerely by tendering evidence
of this character, in support of the case for t he
prosecution against a person accused of an offence: The
State of Bonbay v. Kathi Kalu Oghad (2). The Court in that
case set out certain propositions of which the followi ng are
mat eri al -
"(ii) the words "to be a wtness in Art.
20(3) do not include the giving of thunb
inpression or inpression of Palm foot or
fingers or specinen witing or exposing a part
of the body by an accused per son for
i dentification;
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(1) (1946) L.R 73 I.A 174,
(2) [1962] 3 S CR 10.
857

(iii) ’self-incrimnation neans conveying in-

formati on based upon the personal know edge of

the giver and does not include the nere

nmechani cal process of producing docunents in

court which do not contain any statenent of

the accused based on his personal know edge;

(iv)in order to cone within the prohibition

of Art. 20(3) the testinmony nust be of such a

character that by itself it should have the

tendency to incrimnate the accused-"
In view of this decision, counsel for the appellants fairly
conceded that he could not challenge the admissibility of
evidence relating to the taking of thunb inpressions of the
first appellant and its use for conparison with the thunb
i npressions in the sub-registry at Berhanpore, nmade at the
time of presentation of the docunent for registration
It was urged, however, that when the Trial judge acquitted
the two appellants of the offences punishable under s. 82
(c) and 82 (d) of the Indian Registration Act-the offence of
fal se personation and-in such assumed character presenting a
docunent, and abetnent thereof and that so | ong as the order
of acquittal was not set aside in an appeal duly presented,
the Hi gh Court in a reference under s. 307 of the Code of
Cri m nal Procedure was inconpetent, ~relying upon t he
evi dence which was not regarded as reliable in respect of
the offences wunder the Registration Act, to <convict the
appel l ants of the offences of forging a valuable security
and abetment thereof. It was subnmitted that as the offences
under s. 467 |.P. Code and s. 82 (c) Indian Registration Act
formed part of the same transaction and the case for the
prosecution for the forner of fence was substantially founded
on the same evidence which was not accepted by the tria
Court when acquitting the appellants of the
858
latter offence, the H gh Court could not act upon .hat
evi dence to record an order of conviction on the charge for
the offence of forging a valuable security. ~Se are unable
to accept this argument. Forging a valuable security and
presentation of that valuable security for registration are
two distinct offences. |In support of the case that the
appel lants were guilty of forging a valuable security the
material evidence is that relating to the nmaki ng-di shonestly
or fraudulently of a false docunment of the nature of a

val uabl e security. That evidence consisted of t he
instructions given at the time of witing of the document,
the character of the docunent, its execution, and the
intention of the accused in fabricating the docunent. The

of fence of false personation for presenting any"  docunent
consisted in the presentation of a document before the
regi stering authority by a person claining to be some one
el se. An item of evidence may corroborate charges for  nore
of fences than one : but acquittal of the accused for —one
such offences wll not render that item of evi dence
i nadm ssible in assessing the crimnalityof the accused

for another offence corroborated thereby. The question in
such a case is not oneof admissibility but of weight to

be given to that evidence. The decision of the Judicia
Conmittee of the Privy Council in Mal ak Khan v. King Enperor

(1), negatives the subm ssion of the appellants. In Malak
Khan's case the accused was charged before the Court of
Session for offences of nurder and robbery. He was

acquitted by the Trial judge of the offence of robbery and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

convicted of the offence of murder. The H gh Court in

appeal against the order of conviction relied upon the

evi dence which was naterial to both the charges of robbery

and nurder, as corroborative of the guilt of the accused for

the offence of nurder. It was held by the judicia

Conmittee that the High Court could properly accept the

evidence as corroborative of the guilt of the accused for

the offence of nmurder, even though that evidence was not

accepted by the tria

(1) (1945) L.R 72 1.A 305.

859

Court on the charge of robbery. In considering the argunent

that the evidence could not be relied upon in support of the

charge of murder, the judicial Conmittee observed
"The Sessions judge, it was sai d, had
acquitted the appellant of robbery; he was,
therefore,~ not qguilty of that offence; no
appeal ~had been taken against that acquitta
and therefore no Court was entitled to 'take
into consideration the allegation upon which
the accusation of robbery was founded even as
corroborative ™"evidence" in another case.
Their Lordships cannot accept this contention.
The learned Sessions judge did not in fact
find' the accusation baseless ; he only found
the crine not proven. But even if he had
di sbel i eved the whole story of ‘the recovery of
the 'stolen property fromthe appellant, his
findi ng woul d not prevent the H gh Court from
weighing its value and if they accepted its
subst anti al truth from taking it into
consi deration in detern ning whether ' another
crinme had been comitted or no."

The Hi gh Court was therefore not debarred from founding the

order of conviction for the offences under s. 467 |.P.  Code

and abetment thereof, of the appellants upon evidence, which

corroborated the story of the prosecution in support of

those charges nerely because that evidence was not  accepted

by the Sessions Court in considering the charge against them

of fal se personation for procuring registration of the Heba-

name.

The appeal therefore fails and is dism ssed.

Appeal dism ssed
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