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PETI TI ONER
G M, BHARAT CCKI NG COAL LTD., WEST BENGAL

Vs.

RESPONDENT:
SH B KUMAR DUSHAD & ORS

DATE OF JUDGVENT: 02/ 11/ 2000

BENCH
M B. SHAH, & D.P. MOHAPATRA

JUDGVENT:

D. P. MOHAPATRA, J.

Leave granted.

We have heard | earned counsel ~ for.  the parties.
M s. Bharat Coki ng Coal Ltd., which isa CGovt.. Conpany and a
subsidiary of Coal ' India Ltd., was the enployer of the
respondent - Shri Shib Kumar Dushad (hereinafter referred to

as ’'the respondent’). The conpany through its Genera
Manager, Chanch Victoria Area, Post Barakar,; - District
Burdwan, West Bengal has filed the present appeal. The

controversy raised in the case centres round the date of
birth of the respondent. The respondent was initially
enpl oyed in Chirkunda Coal Conpany which was under | private
owner shi p. At the time of entry into service, the year of
birth of the said respondent ‘was entered in /'Form’'B
regi ster nmaintained under the Mnes Act, 1952 as 1932. O
coning into force of the Coal Mnes Nationalisation Act,
1973, the ownership of the coal ~mnes in which the
respondent was enployed, vested absolutely in the Centra
CGovt . ; and thereafter it was transferred to the appel lant,
free fromall encunbrances. The service of the respondent
was taken over and the service records including the
Form'B register relating to the respondent were handed
over by the erstwhile nanagenent to the appellant. ~As the
year of birth of the respondent was entered in the Form’B
regi ster as 1932, he was to superannuate in 1992. The said
entry of the date of birth was carried over to the Form’'B
regi ster maintained by the appellant.

In 1973 the respondent acquired certificates of Gas
Testing and Mning Sirdarship having cone out successfully
in the exam nations conducted by the Director General  of
M nes Safety. On the basis of the particulars submtted by
the said respondent, 9.2.1946 was nmentioned as his date of
birth in the certificate. |n 1987-88 when the appellant was
in the process of preparing records of the enployees whose

servi ces had been taken over under the Coal M nes
Nat i onal i sation Act, the respondent, relying on the
af orementioned certificates clainmed his date of birth to be
9. 2. 1946. In view of the apparent discrepancy in the date

of birth of the respondent entered in the Form’' B register
mai nt ai ned under the M nes Act and the date nentioned in the
Gas Testing and Mning Sirdarship certificates , the
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appellant as per the terns of the settlenent arrived at
bet ween t he managenent and the uni on representi ng worknen of
the conpany, requested its Medical Board to deternmine the
correct age of the respondent and asked the said respondent
to appear before the Medical Board. The Medical Board, on
exam ning the respondent, determned his age to be 52 years
as on 13.10.1988. On the basis of the report of the Medica
Board the date of birth of the respondent was taken as
13.10. 1936 and the date of his superannuation as 13.10.1996.

After about three years the respondent filed the wit
petition bearing No.3537 of 1991 before the Calcutta High
Court seeking inter alia a direction to the appellant to
enter his date of birth as 9.2.1946. He placed reliance on
the certificates of M ning Sirdarship and Overmanship
granted by the Director General of Mnes Safety. The
| earned” Singl e Judge of the Hi gh Court disposed of the wit
petition by ~ the ~order dated  20.1.1994 directing the
appel l ant. _to consider the representation of the respondent
for correction of his date of birth. On 14th March, 1994
the respondent mmde an application for correction of his
date of birth as 9.2.1946. Considering the said application
of the respondent, the appellant, by the order dated
21/25.5.1994, comunicated its decision that there was no
ground to re-open the question of the date of birth. The
respondent filed another wit petition, Gvil Wit Petition
no. 2717 of 1994 before the Cal cutta Hi gh Court seeking a
wit/order for cancellation and wthdrawal of the order
dated 21/25.5.1994 and to direct correctionof his date of
birth as 9.2.1946. He also prayed for injuncting the
appel | ant conpany retiring himwth effect from1.7.1996 and
to allow himto work till 9.2.2006.

The appellant in its counter affidavit contended, \inter
alia, that as per the Inplenentation Instruction No.76
issued by the J.B.C.Cl. the decision of the Board is
binding and final in the natter ‘and further contended that
the claimof the respondent (wit petitioner therein) that
his date of birth is 9.2.1946 cannot be accepted for the
reason that, according to that date, his age would have been
about 14 vyears when he entered service in 1960 which is
agai nst the m ni mum age, 18 years, prescri bed f or
enpl oyment, under the Mnes Act, 1952. The learned single
Judge allowed the wit petition and directed the appellant
to correct the date of birth of the respondent as 9.2.1946
and ordered that he was to superannuate fromservice in the
year 2006 holding, inter alia, that the genuineness of the
certificates in which the date of birth of the  respondent
was entered as 9.2.1946 could not be questioned. The
appellant filed an appeal assailing the judgnment - of the
singl e Judge. The Division Bench of the H gh Court nodified
the judgment of the single Judge to the effect that the
respondent is to superannuate in the year 2004 instead  of
2006. The reason as stated in the judgnent of the Division
Bench is as follows:

"It is ordered that the order made by the Trial Court
and dated the twenty fifth day of Septenber, one thousand
nine hundred and ninety six be and the sane is hear by
nodified to the extent that since the petitioner joined in
the vyear 1960, he was at that tinme only 14 (fourteen) years
of age and the statutory age limt being 16 (sixteen) years
and he should not be allowed to continue up to Two thousand
six but he should continue up to Two thousand four and it
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shall be treated as if he has joined at the age of 16
(sixteen) years. And it is further ordered that in al
other respects the order nade by the trial court shal
remai n operative."

The said judgnment is under challenge in this appeal

The | earned counsel for the appellant contended that the
di spute raised by the respondent having been determ ned by
the Conpany follow ng the procedure laid down in the service
regul ations and his date of superannuation having been
calcul ated on the basis of the report of the nedical board,
the High Court erred in interfering with the order passed by
the enployer. The |earned counsel for the respondent on the
ot her hand contended that the judgment of the single Judge
does not suffer fromany illegality inasmuch as he based his
deci si on on the Gas Testing and M ning Sirdarship
Certificate which was issued in favour of the enpl oyee under
the provisions of the M nes Act. It was his further
contention that the Division Bench shoul d not have nodified
the judgnent of the single Judge. He also contended that
the respondent has filed a cross objection challenging the
nodi fication made by the Division Bench of the judgnent of
the single Judge which, in the subm ssion of the |[earned
counsel , should be allowed by this Court.

The first question that arises for consideration in the
case is whether ‘the Hi gh Court, in the facts and
ci rcunst ances of the case, was right in interfering with the
date of birth recorded in the service records nmintained by
the enployer, in the proceeding under Article 226 of the
Constitution? Fromthe facts of the case discussed in the
foregoi ng paragraphs the position that energes is that the
respondent was an enpl oyee of a private colliery (Chirkunda
Coal Company) before being absorbed in the service of the
appellant on nationalisation of the colliery under the
Nati onal i sation Act. It was specifically asserted by the
appel lant that the service records received from the
previous enployer showed '1932' as the year of birth of the
respondent . Qur attention has not  been drawn to any
pleading in which the respondent denied aforenentioned
assertion nor is any contenporaneous material placed before
us to show that the factual position was otherw se. After
about 20 years of service under the forner enployer and
under the appell ant conpany, the respondent raised the claim
that his date of birth was 9.2.1946 and not 1932. The
appel lant, follow ng the procedure for determwination of the
date of birth/age of an enployee in such a case, referred
the matter to the Medical Board and instructed t he
respondent to appear before the Board. The Medical ' Board
after exanmning the respondent deternined his age as 52
years in 1988. Accepting the report of the Medical ' Board,
the appellant held the year of birth of the respondent  as
1936. Thus the respondent was given the benefit  of
superannuation in 1996 instead of 1992. Being dissatisfied
with the decision of the appellant the respondent carried
the nmatter to the High Court in the wit petition. At the
first instance, the H gh Court disposed of the case with a
direction to the appellant to consider the representation
which the respondent would nake. The representation was
consi dered by the authority concerned and was rejected. The
respondent agai n approached the H gh Court by filing another
wit petitionreiterating his claimthat his year of birth
is 1946 and not 1936 which was dealt with in the nanner
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noted earlier.

Before entering into the question of wvalidity and
sustainability of the judgment passed by the single Judge
and the Division Bench of the High Court in this case we
would like to make the observation that in a case where the
controversy over the date of birth of an enployee has been
raised long after joining the service and the matter has
engaged the attention of the authority concerned and has
been determi ned by follow ng the procedure prescribed under
Service Rules or Ceneral Instructions issued by the enpl oyer
and it is not the case of the enployee that there has been
any arithmetical mstake or typographical error patent on
the face of the record, the H gh Court in exercise of its

ext raordi nary jurisdiction . under Article 226 of t he
Constitution should not interfere with the decision of the
enpl oyer. In the present case the core question is whether

the two certificates subsequently obtained by the respondent
on 9.6.1973 and on 3.11.1983 should be accepted and the date
of the birth entered therein should be taken as concl usive.
This questionis essentially one of fact. Determnination of
the question requires detailed enquiry into relevant factua
matters. Wthout intending to be exhaustive it can be said
that some of the relevant aspects to be considered in such a
matter is whether the certificates have been issued by an
authority conpetent to issue the sane under any statute or
statutory rul es; whet her the authority issuing the
certificate is required under the statute or rules to
inquire into the question of date of birth of the person
before issuing the certificate and on such inquiry the
authority has found the date of birth to be as entered in
the certificate or the entry has been nade nerely on the
di scl osure nade by the holder of the certificate. In the
fornmer case sone sanctity nay be attached to the  entry
regarding date of birth in the certificate though it is not
conclusive, in the latter case theentry having been based
on a declaration/disclosure nade by the holder of the
certificate hinself without any enquiry on the part of the
authority concerned is of little avail when  a dispute
regarding the date of birth arises for determination. It is
relevant to note here that one of the objections raised on
behal f of the appellant against the certificates in question
is that the certificates were not issued by the Manager of
the colliery who was the conpetent authority in the matter.
If the respondent was basing his case on ~these docunents
then it was incunbent upon himto place evidence on record
materials from which a conclusion can be reasonably drawn
that the date of birth as entered in the certificate is the
correct one. Simlar is the position regarding the docunent
purportedly issued by the Head Master of Adarsh WMadhya
Vidyalaya in which the respondent is alleged to have
st udi ed. This docunent is stated to be a School Leaving
Certificate in which 1946 is entered as the year of birth of
the respondent. There is no material on record to show that
when this docunent was issued to the respondent; he had
produced a copy of the sane when he entered service in the
private colliery (Chirkunda Coal Conpany) in support of his
age and if so why was the docunent not sent with the service
records when the service of the respondent was taken over by
the appel | ant . These are some of the guesti ons
consideration of which will depend on the evidence, either
oral or docunmentary to be placed by the parties. The High
Court in wit jurisdiction is not the appropriate forumfor
undertaking such enquiry into disputed questions of fact.
At this stage it is relevant to state that if the
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respondent’s date of birth is taken to be 9.2.1946 then he
woul d have been 14 years of age when he joined service in

1960. No nmaterial is available on record that t he
i ndustrial undertaking in which the respondent joined
service was legally pernmitted to enploy a m nor. | ndeed

this fact has been taken note of by the Division Bench of
the High Court in its judgnment and on that basis the
Di vision Bench nodified the judgnent of the |learned single
Judge and held that the respondent’s date of birth should be
so determined as to fit it with the position that the
respondent was 16 years of age at the time of joining
servi ce. Unfortunately, the judgnent of the Division Bench
does not discuss any material on the basis of which the
court took such a view ~ Were fromthe court got 16 vyears
as the mnimmprescribed age for joining service is not
i ndicated in the judgnent.

The date of birth of an enployee is not only inportant@@

for enployee but for the enpl oyer also. On the length of @@

111

service put in by the enployee depends the quantum of
retiral benefits he would be entitled to. Therefore, while
determning the dispute-in such matters courts should bear
in mnd that a /change of the date of birth long after
joining service, particularly when the enployee is due to

retire shortly which will upset the date recorded in the
service records naintained in due course of “administration
shoul d not generally be accepted.” 1n such a case the burden

is heavy on the enployee who cones to the court . with the
case that the date of birth in the service record naintained
by the enployer is untrue and incorrect. The burden can be
di scharged only by producing acceptable evidence of a
cl i nching nat ur e. W are constrained to nmake  this
observation as we find that in a large nunmber of cases
enpl oyees who are on the verge of retirenment raise a dispute
regarding correctness of the date of birth entered in the
service record and the courts are inclined to’  pass an
interim order for continuance of such enpl oyee beyond the
date of superannuation on the basis of the entry of date of
birth in the service record. Such a situation -cannot _be
commended for the reason that the court in passing such an
interim order grants a relief to the enpl oyee even ~before
determning the issue regarding correctness of the date  of
birth entered in the service record. Such interim orders
create various conplications. Anticipated vacancy for which
the enployee next in the line has been waiting  does not
materialise, on account of which the junior| is denied
pronmoti on which he has all along been |ead to believe wll
be his due on the retirenent of the senior

At this stage we may take note of certain instructions
whi ch were issued by the appellant |aying down the procedure
for determ nation/nodification of date of birth of enployee.

The docunent is styled as: "I npl erentation Instruction
No. 76" "Procedure for Determination" "Verification of Age of
Enpl oyees". Its authenticity is not disputed by the
parties. I ndeed the respondent enployee has filed this

docunent as Annexure R-7 to the counter affidavit filed in
this court. Under paragraph 'A the nmanner of determ nation
of age at the time of appointnment is laid down. Under
paragraph 'B' are laid down the procedures to be followed in
cases of determination of date of birth in respect of
exi sting enployees. Under sub-paragraph (i) of Paragraph
"B’ the case of the existing enployee having a Matricul ation
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Certificate or Higher Secondary Certificate issued by the
recogni sed University or Board or Mddle Form Certificate
i ssued by the Board of Education and/or Department of Public
Instruction should be treated as the correct date of birth
provided the documents are issued by the University/Board
prior to the date of the enploynment. Under sub-paragraph
(i)(b) of paragraph B it is provided that mning sirdarship
wind up engine or simlar other statutory certificate where
the Manager had to certify the date of birth will be treated
as aut henti c.

Provided that where both the docunents nentioned in

(i)(a) and (i)(b) above are available the date of birth in
(i)(a) will be treated as authentic. In clause (ii) of para
B it is specifically stated that where ever there is no
variation in records such cases will not be re-opened unl ess

there is a very glaring and apparent wong entry brought to
the notice of the Managenent. ' The Managenent, after being
satisfied on- the nerit of the case will take appropriate
st eps flor~ corrections through the Age Det er mi nati on
Conmi ttee/ Medical Board. In 'C- "D and 'E the procedures
to be followed by the Age Determination Conmittee/ Medica
Board for determ nation of age of an enployee are |aid down.
The provisions read as follows:

"C)Age Determination Conmittee/ Medical Board for the
above will be constituted by the Managenent. -~ In the case of
enpl oyees whose date of birth cannot be ‘determined in
accordance with the  procedure nentioned in (B)(i)(a) or
(B)(i)(b) above, the date of birth recordedin the records
of the company, nanely, formB register, CMPF- Record and

Identify Cards (untenpered) will be treated as final
provided that where there is a nomination in ‘the age
recorded in the records nmentioned above, the matter will be

referred to the Age Determination Comittee/ Medical ' Board
constituted by the Managenent for determ nation of Age.

D) Age determnation of the age, Conmi ttee/ Medical Board
referred to above nmay consider their evidence avail able with
the colliery managenent and/or

E) Medical Board constituted for determnation of = Age

will be required to manage the age in accordance with the
requi renment of Medical Jurisprudence and the Medical Board
will as far as possible indicate the accurate age assessed

and not approxi mately."

From the provisions in the instructions referred to
above, it is clear that in case of dispute over the date of
birth of an existing enployee who has nei-t her a
Matricul ation Certificate/ Secondary School Certificate nor a
statutory certificate in which the Manager has certified the
entry regarding the date of birth to be authentic the
enployer is to refer the matter to the Medical Board.
Therefore, no fault can be found with the action taken by
the appellant to refer the case of the respondent to Medica
Boar d. The Medical Board as laid down in the Instructions
is to consider the matter on the evidence available with the
colliery managenent and in accordance with the requirenent
of nedical jurisprudence. As noted earlier, in the present
case the Medical Board determined the age of the respondent
to be 52 years in 1988 and the enpl oyer (appellant) accepted
such determnation. In the circunstances there was hardly
any scope for the High Court to interfere with the date of
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birth as determ ned by the enpl oyer (appellant herein) and
issue a wit of Mandanus that the date as claimed by the
enpl oyee (the respondent herein) should be accepted. 1In the
case of Secretary and Conmi ssioner, Home Departnent & Os.
VS. R Ki rubakaran, 1994 Supp.(1) SCC 155, this Court
indicated the approach to be nade by the Tribunal or the
Hi gh Court in a dispute regarding correction of age/date of
birth, made the foll owi ng observati ons:

"An application for correction of the date of birth
should not be dealt with by the tribunal or the H gh Court
keeping in viewonly the public servant concerned. It need
not be pointed out that any such direction for correction of
the date of birth of the public servant concerned has a
chain reaction, inasnmuch as others waiting for years, bel ow
him for their respective pronotions are affected in this
process. Sone are likely to suffer irreparable injury,
i nasmuch as, because of the correction of the date of birth,
the officer -concerned, continues in office, in some cases
for years, within which tinme nmany officers who are bel ow him
in seniority waiting for-their pronotion, nay lose their
pronmotions for ever. ~Cases-are not unknown when a person
accepts appointnment keeping in view the date of retirenent
of his imrediate ~senior. According to us, this is an
i nportant aspect, which cannot be | ost sight of by the court
or the tribunal while exam ning the grievance of a public
servant in respect of correction of his date of birth. As
such, wunless a clear case, on the basis of materials which
can be held to be conclusive innature, is nade out by the
respondent, the court or the tribunal should not issue a
direction, on the basis of materials which make such claim

only plausible. Bef ore any such direction is issued the
court or the tribunal nust be fully satisfied that there has
been real injustice to the person concerned and his ' claim

for correction of date of birth has been nade in accordance
with the procedure prescribed, andwithin the time fixed by
any rule or order. |If no rule or order has been framed or
nmade, prescribing the period w thin which such application
has to be filed, then such application nust be filed within
the time, which can be held to be reasonable. ~The appli cant
has to produce the evidence in support of such claim which
may anmount to irrefutable proof relating to his date of

birth. Whenever any such question arises, the onusis on
the applicant, to prove the wong recording of his date  of
birth, in his service book. |In many cases it is a part of

the strategy on the part of such public servants to approach
the court or the tribunal on the eve of their retirenent,
guestioning the correctness of the entries in ([ respect of
their dates of birth in the service books. By this process,
it has cone to the notice of this Court that in nany cases,
even if wultimately their applications are disnissed, by
virtue of interimorders, they continue for nonths, ' after
the date of superannuation. The court or the tribunal nust,
therefore, be slow in granting an interim relief for
continuation in service, unless prima facie evidence of
uni npeachabl e character is produced because if the public
servant succeeds, he can always be conpensated, but if he
fails, he would have enjoyed undeserved benefit of extended

service and nerely caused injustice to his inmmediate
junior.”
[para 7]

In the case of Burn Standard Co. Ltd. & Os. VS.
Di nabandhu Majundar & Anr., (1995) 4 SCC 172, this Court
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sounded a caution regarding entertaining wit petitions by
High Courts for correction of date of births. This Court
observed

"Entertaining by H gh Courts of wit applications made
by enpl oyees of the Government or its instrumentalities at
the fag end of their services and when they are due for
retirement fromtheir services, in our view, is unwarranted.
It would be so for the reason that no enpl oyee can claim a
right to correction of birth date and entertai nnent of such
wit applications for correction of dates of birth of sone
enpl oyees of Government or its instrumentalities will mar
the chances of pronotion of their juniors and prove to be an
undue encouragenment to the other enpl oyees to make simlar
applications at the fag end of their service careers wth
the sole object of preventing their retirements when due.
Extraordinary nature of the jurisdiction vested in the High
Courts ~under Article 226 of  ‘the Constitution, in our
considered view, is not neant to nmmke enployees of
Government —~or its instrumentalities to continue in service
beyond the period of their-entitlenent according to dates of
birth accepted by their enployers, placing reliance on the
so- called newy-found material. The fact that an enpl oyee
of Government or its instrunmentality who has been in service
for over decades, 'with no objection whatsoever raised as to
his date of birth accepted by the enpl oyer ‘as correct, when
all of a sudden cones forward towards the fag end of his
service career with a wit application before the H gh Court
seeking correction  of his date of birth in ‘his Service
Record, the very conduct of non-raising of an objection in
the matter by the enployee, in our view, should be a
sufficient reason for the H gh Court, not to entertain such
applicants on grounds of acquiescence, -undue delay and
| aches. Moreover, discretionary jurisdiction of the High
Court can never be said to have been reasonably and
judicially exercised if it entertains such wit application
for no enployee, who had grievance as to his date of birth
in his "Service and Leave Record" could have ‘genuinely
waited till the fag end of his service career to get it
corrected by availing of the extraordinary jurisdiction of a
Hi gh Court. Therefore, we have not hesitation, in holding,
that ordinarily H gh Courts should not, in exercise of their
di scretionary Wit jurisdiction, entertain a  wit
application/petition filed by an enpl oyee of the Governnent
or its instrunentality, towards the fag end of his service,
seeking correction of his date of birth entered in his
"Service and Leave Record" or Service Register with the
avowed object of continuing in service beyond (the norma
period of his retirenment. [para 10] Prudence on the part of

every Hi gh Court should, however, in our considered /view @@
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prevent it fromgranting interimrelief in a petition for@@
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correction of the date of birth filed under Article 226  of
the Constitution by an enployee in relation to his
enpl oyment, because of the well-settled legal position
governing such correction of date of birth, which precisely
stated, is the following: [para 11] Wen a person seeks
enpl oyrent , he inpliedly agrees with the terns and
conditions on which enploynment is offered. For every post
in the service of the Gover nirent or any ot her
instrunentality there is the m ninmum age of entry prescribed
depending on the functional requirenments of the post. In
order to verify that the person concerned is not bel ow that
prescribed age he is required to disclose his date of birth.
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The date of birth is verified and if found to be correct is
entered in the service record. It is ordinarily presuned
that the birth date disclosed by the i ncunbent is accurate.
The situation then is that the incunbent gives the date of
birth and the enployer accepts it as true and accurate
before it is entered in the service record. This entry in
the service record made on the basis of the enployee’s
statenment cannot be changed unilaterally at the sweet wll
of the enployee except in the manner pernmitted by service
conditions or the relevant rules. Here again considerations
for a change in the date of birth may be diverse and the
enpl oyer would be entitled to viewit not nerely from the
angle of there being a genuine mstake but also from the

point of its inpact on the service in the establishment. It
is conmon know edge that every establishnment has its own set
of service conditions governed by rules. It is equally

known that practically every establishment prescribes a
m nimum age for entry into service at different levels in
the establishnment.  The first thing to consider is whether
on the 'date of entry into service wuld the enpl oyee have
been eligible for entry into service on the revised date of
bi rth. Secondly, woul d revision of his date of birth after
a long | apse of time upset the promptional chances of others
in the establishment who nmay have joined on the basis that
the incunbent would retire on a given date opening up
pronoti onal avenues for others. If that be so and if
permtting a change in the date of birth is likely to cause
frustration down ‘the line resulting in causing an adverse
ef fect on efficiency in functioning, the enmpl oyer may refuse
to permt correction in the date at a bel ated stage. It
nust be renenbered that such a sudden and bel at ed change nmay
upset the legitinate expectation of others who may have
joined service hoping that on the retirenent of the ' senior
on the due date there would be an upward nmovenent ' in the
hi erarchy. In any case in such cases interiminjunction for
continuance in service should not be granted as it/ visits
the juniors with irreparable injury, in that, they would be
deni ed pronotions, a danmage whi ch cannot be repaired if the
claim is ultimtely found to be unacceptable. On the other
hand, if no interimrelief for continuance in service is
granted and wultimately his claimfor correctionof birth
date is found to be acceptable, the damage can be repaired
by granting himall those nonetary benefits which he would
have received had he continued in service. W are,
therefore, of the opinion that in such cases it would be
i mprudent to grant interimrelief.”

In the case of Union of India vs. C. Ramaswany & O's.,
(1997) 4 SCC 647, interpreting Rule 16-A of the Al ~India
Services (Death-cum Retirenment Benefits) Rules, 1958, this
Court held that the date of birth as recorded in the service
book and the date as declared by an officer in the
application for recruitnment has to be accepted as correct by
the Central Govt. and this can be altered only if “under
sub-rule (4) it is established that a bona fide clerica
nm stake had been conmitted in accepting the date of birth
(See para 21).

On the analysis and the discussions in the foregoing
par agraphs, we have no hesitation to hold that the High
Court erred in interfering with the date of birth/age of the
respondent as determined by the appellant. Accordingly, the
appeal is allowed. The judgnent of the single Judge in wit
petition No.2717 of 1994 and the judgnment of the Division
Bench, confirmng the judgnent of the single Judge with a
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nodi fication, are set aside. Wit petition st ands
di smi ssed. Consequentially the respondent shall not be

entitled to any service benefit on the basis of the service
beyond the date/year of superannuation as determined by the
appel l ant, except the sal ary/wage al ready received by him
No costs.




