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Cl TATOR I NFO :
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R 1990 SC 153 - (17)
ACT:
Indian Electricity Act, 1910, s. 6(1)--as anmended by Act 32
of 1959- - notice to exercise option to pur chase

undert aki ng--requi rement as to cal ling upon licensee to sel
undertaking--if nandatory for exercising power to purchase.

HEADNOTE

The respondent held a |icenee granted by the Governnent
of Baroda under the Baroda Electricity Act 1 of 1964 to
supply electric energy within certain defined territories.
On June 23, 1961 the appellant, which was constituted under
s. 5 of the Indian Electricity (Supply) Act, 1948, served
a notice on the respondent to the effect that in-exercise of
the powers conferred on it by virtue of s 71 of the
Electricity (Supply) Act, 1948 read together with section 6
Q& the Indian Electricity Act,’ 1910, as —anmended by the
I ndi an Electricity (Anmendnment) Act 32 of 1959, t he
appel l ant. had decided to and woul d exercise the option to
purchase the respondent’s undertaking on 3-1-1963 i.e. the
date on which the Ilicenee was due to expire. The
respondent challenged the validity of this notice and the
Hi gh Court held the notice was invalid.
On appeal to this Court.

HELD: The Hi gh Court was right in holding that the
i mpugned notice Was invalid and by virtue of that notice the
appel lant could not conpel the respondent to sell the
undert aki ng. [594 A

Before the option to purchase the undertaking can  be
exercised, the State Electricity Board nmust call upon the
licensec by neans of a notice in witing within the period
mentioned ins. 6( 1) to sell the undertaking to it on the
expiration of the period for which the licenee was given.
The i mpugned notice did not require the licensec to sell the
undertaking. It nerely notified the respondent that the
appel l ant Board has decided to exercise and would exercise
the option of purchasing the respondent’s undertaking on
the date of expiry of the licenee. [592 D E

Nazir Ahmad v. King Emperor, L.R 63 |I.A 372: and
Bal | avdas Agarwala v. Shri S.C Chakravarty, [1960] 2 S.C. R
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739; referred to.

There was no force in the contention that the notice
conplied substantially with the requirenments of the law and
shoul d therefore be given effect to. The issuing of a notice

strictly in accordance with the provisions s. 6(1),
whi ch prescribes that the notice nmust specifically call upon
the licensec to sell the wundertaking, is a condition

precedent to the exercise of the power conferred on the
State Electricity Board to purchase the undert aki ng.
Furthernmore, on reading the inmpugned notice, the |icensec
could not have been definite whether the appellant Board
purported to exercise the power under the law as it was on
the date of the notice i.e. the Indian Electricity Act. 1910
as amended by Act 32 of 1959, or as it was under the
unamended act. The rights and liabities of the Electricity
Board and the licensee before Act 32 of 1959 cane into
force were , SUbstantially different fromthose after the
amendment .. [593 C G

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2526 of 1966.
590

Appeal fromthe judgnent and order dated October 30,
31, 1963 of the @Q@ujarat Hgh Court in Special Gvi
Application .No. 1098 of 1962.

C. K. Daphtary, Attorney-Ceneral and 1. N. Shroff, for
the appel | ant.

MC Chagla, RM_ Vin-and R CGopalakrishnan, for
resportdent No. 1.

R H. Dhebar and S.K. Dhol akia, for respondent No. 2.
The Judgnent of the Court was delivered by

Hegde, J. The only question for~ decision in this
appeal is whether the notice issued by the appellant on June
23, 1961 under s. 6 of the Indian Electricity Act, 1910 as
amended by Act 32 of 1959 (to be hereinafter referred to as
the Act) is wvalid. The High Court has come to the
conclusion that it is not a valid notice.

On 4th January 1923, the father of respondent No. 1 was
granted a licence to supply electric energy within 'the area
consisting of municipal limts of Dabhoi and the territories
conprised within half mle radius from the nuni ci pa
boundary lines by the Governnent of Baroda under the Baroda
Electricity Act Sanmvat 1964 (Act 1 of 1964). The said
Conpany was known as Dabhoi El ectricity ~Conpany.
Respondent No. 1 was at all material times the holder
of this licence.

The said licence conferred an option on the  Governnent
to purchase the undertaking in accordance with the terns of
the licence. Cause 26(a) of that licence is material for
our present purpose. That clause reads:

"The option of purchase given by 's. 8
of the Act shall be exercisable on the
expiration of 40 years conputed from the
comencement of .this licence and thereafter
on the expiration of every subsequent period
of 8 years during the subsistence of this
licence ...... "

On the merger of Baroda State with the then Provi nce
of Bonmbay, the Indian Electricity Act, 1910 and the Indian
Electri city (Supply) Act, 1948 were nmamde applicable to the
territories of the former State of Baroda and t he
correspondi ng Baroda Act was repealed with the saving cl ause
that the |Ilicenoes issued under the repealed Act shal
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continue to remmin in force until the expiration of the
period of licence as if they were issued under Act of 1910.
In exercise of the powers conferred by s. 5 of the

I ndi a Electricity (Supply) Act, 1948, the State
CGovernment constituted the appellant Corporation. The
appel | ant served upon resport -

591

dent No. 1 a notice on June 23, 1961. That notice is
i mportant for our present purpose. Hence we shall quote the
same in full. It is as follows :--
"THE GUJARAT ELECTRI CI TY BQARD

Kot hi Bui | di ng,

Raopura Road, Baroda

Dated 23 June, 1961.

Regd. A.D.
Ref. No. PLE.BRD. 7(A) 19648.
To

The Dabhoi Electric Power Supply Co. Co Shri Grdharla
Motilal Contractor (Sheth), Ajit Bungal ow, Pr at apnagar
Soci ety,; ‘Baroda

SUB: (i) Notice under section 6 of the Indian Electricity
Act, 1910 and exercise of option vested in the GQujarat
El ectricity Board to purchase your undert aki ng.

(ii) The Dabhoi El ectric Licenee 1923 granted by the
Government of Baroda under the State Electricity Act, Sanvat
1964.

Dear Sir,

In exercise of  the powers conferred on the Qjarat
Electricity Board by virtue of 's.~71 of the FElectricity
(Supply) Act, 1948, read together with section 6 of the
Indian Electricity Act, 1910, as anended by the Indian
Electricity (Anmendnent) Act, 1959 (32 of 1959) this is to
give you notice that the Gujarat Electricity Board has
decided to exercise and shall -exercise the option of
pur chasi ng your undertaking on 3-1-1963, the date on which
the license granted to you by the Governnent of Baroda
expires. The receipt of this  notice nmay pl ease be
acknow edged.

Yours faithfully,
Sd/ - Secretary,
The GQujarat Electricity Board."
As this notice was issued after the Indian Electricity -Act,
1910 was anended by Act 32 of 1959, we have to see whether
that notice complies with the requirenents of s. 6(1)(a)  of
the Act which says:
"Where a license has been granted *to
any person not being a local authority, the
State Electricity Board shall. --

(a) in the case of a license granted
before the comencement  of t he I ndi an
Electricity (Amend-

592

ment) Act, 1959 on the expiration of ' ‘each
such peri od as is speci fied in the
license ......

have the option of purchasing the undertaking
and such option shall be exercised by the
State Electricity Board serving upon the
licensee a notice in witing of not |less than
one year requiting the licensee’to sell the
undertaking to it at the expiry of t he
relevant period referred to in this sub-
section."

These provisions confer a power on the State Electricity

Board to purchase the property of the Ilicensee but that
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right can be exercised only in the nmanner provided in the
Act and not in any other way. It nmust be renenbered that
the provisions in question enpower the State Electricity
Board to interfere with the property rights of the licensee.
Therefore such a power will have to be strictly construed.
The | egi sl ature has prescribed a nmode for the exercising of
that power and hence that power can be exercised only in
that manner and in no other manner. See Nazir Ahmad v. King
Enperor (1) and Bal | avdas Agar wal a V. Shri S. C
ChakravartY(2). Bef ore the option to pur chase t he
undertaki ng can be exercised, the State Electricity Board
must call upon the licensec by neans of a notice in witing
within the period nentioned ins. 6 (1 ) to sell the
undertaking to it on the expiration of the period for which
licence was given. The inpugned notice does not require the
licensec to sell the undertaking. It nerely notifies the
respondent that the appellant Board has decided to exercise
and shall ‘exercise the option of purchasing the respondent’s
undertaking on 3-1-1963, the date on which the licence
granted t'o himby the Governnent of Baroda expired.

It was contended by the learned Attorney-General on
behal f of the appellant that in matters like these rigid
conpliance with the provisions of |aw should not be insisted
upon. According to himif the legal requirements are
substantially satisfied the validity of the notice given,
shoul d be uphel d. ' Proceeding further he urged that so |ong
as the notice given by the Electricity Board is sufficient
to intimte the licensee the intention of the Board, the
mandate of the lawis complied with; in a notice wunder s.
6(1) what is of the essence is the substance of the matter
mentioned therein and not the manner in which the notice is
worded. He urged that the |icensee nmust have i nported sone
conmonsense into the notice received by himand he could not
be allowed to riggle out of his obligation by ‘having
recourse to technicalities.ln advanci ng these argunments. the
| earned Attorney-General overlooked the fact that notice
required by s. 6 (1) is not a notice of an action to be
taken or nmerely a procedural step. It is a node
(1) L.R 63 I.A 372. (2) [1960] 2 S.C R 739.

593

of exercising the power conferred on the State Electricity
Board by the exercise of which the property rights of the
| icensees can be affected. Section 6( 1 ) confers power on
the State Electricity Board to take away the property of the
i censec. Such a power nust be exercised strictly in
accordance with law. The legislature has prescribed the
manner of its exercise. It nust exercise in that manner and
in no other way. It nust also be seen that the Parlianent
del i berately changed the form of the nonce to be given / from
what it was before Act 32 of 1959 was. enacted. It
prescribed that the notice nust specifically call “upon the
licensee to sell the undertaking. The nandate of the lawis
clear and it must be obeyed. W agree with M. MC. ' Chagla
| earned Counsel for the licensee that the issuing of a
notice strictly in accordance with the provisions of s. 6 (
1 ) is a condition precedent to the exercise of the power
conferred on the State Electricity Board to purchase the
undertaking. That being so, we nust hold that s. 6 (1) is
mandatory and it rmust be strictly conplied wth.

In this case we are not satisfied that the requirements
of law have at |east been substantially conplied wth.
Qovi ously the person who issued the notice was not famliar
with the legal position. He appears to be wunder the
nm sapprehension that s. 71 of the Electricity (Supply) Act,
1948 was still in operation when he gave the notice. He
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appears to have been in two mnds. He was not sure whether
he should issue the notice under the provisions of the Act
as they stood’ on the date of the notice or in accordance
with the provisions as they were prior to the comng into
force of Act 32 of 1959. At the top of the notice it is
mentioned that it is given under s. 6 of the Act but in the
body of the notice it is purported to be given in exercise
of the power avail able under s. 71 of the Indian Electricity
(Supply) Act. Again the contents of notice indicate that it
is a noticeunder s. 7 ( 1) read with s. 7 ( 4) of the
Indian Electricity Act, 1910 as they stood prior to 1959.
Quite clearly the notice speaks in two voices. It is the
product of a confused nnd. W fail to see how any
conmonsense can be read into it. On reading that notice the
licensec could not have been definite whether the State
Electricity Board purported to exercise the power under the
law as it was. on the date of the notice or as it was under
the unanmended Act . Rights and Iliabilities of the
Electricity Board ~and the licensec before Act 32 of 1959
cane into force are substantially different from their
rights and Iliabilities _under the “Act. On reading the
i mpugned notice it coul d not have been clear to the Iicensee
that he had been called upon to sell the .undertaking in
accordance with thelaw as it then stood. . W are unable to

accede to the request of the Attorney-General to read into
the notice words which are not there.
594

For the reasons nentioned hereinbefore we agree with the
H gh Court that the inpugned notice is’invalid and by virtue
of that notice the appellant cannot conpel the respondents
to sell the undertal cing in question

Accordingly this appeal fails and the sane. is dismssed
with
R K P.S. Appeal dism ssed.
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