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ACT:

Fraudul ent Sal e-Sal e effected to defeat " creditor-Attachnent
of property sold--Rejection of purchasers claimSuit to set
aside claimorder-Plea of fradulent sale in defence-Min-
tainabity-If such plea could be raised only in a
representative suit by creditors-Transfer of Property Act,
1882 (4 of 1882), s. 53 (1)-Code of Civil Procedure, 1908
(Act 5 of 1908), O 1, r. 8, 6. 21, rr. 58 to 63.

HEADNOTE

The appel | ant purchased the suit property under a sale deed
execut ed by defendant 4 on May 20, 1949. Defendants 3 and 4
had been doi ng busi ness in partnership, which, how ever,
was dissolved on March 31, 1949. The deed of di'ssolution
showed that the partnership owed debts to the extent of Rs.
2-1/2 lakhs and that the suit property was allotted to
def endant 4. The first respondent to whom noney was due from
the partnership obtained a decree on june 19, 1951, and  had
the suit property attached. The appellant filed a  claim
petition for raising the attachnent but it was disnissed.
He then instituted a suit to set aside the summary order
under O 21, r. 63, of the Code of Civil Procedure. The
first respondent’s defence, inter alia, was that  the sale
was fraudul ent intended to defeat or delay. creditors . and,
therefore, was invalid under s. 53 (1) of the Transfer of
Property Act, 1882. The appellant pleaded that on a proper
construction of s. 53 (1) of the Act, a transfer which was
voi dabl e under the section could be avoided only by a
representative suit filed on behalf of creditors and not by
an individual creditor by way of defence to a suit to set
aside a claimorder. The evidence in the case showed that
the appellant was not a transferee in good faith and that
the transferor itself was a schene by the transferor with
the know edge and concurrence of the transferee to put the
property out of the reach of the creditors.

Held : (1) that s. 53 (1) of the Transfer of Property Act,
1882, rendered a transaction voidable at the instance of the
creditors if the transfer was effected with the particular
intent specified and that the statute did not prescribe any
particul ar method of avoidance. There was nothing in s. 53
(1), as
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56

it originally stood before the anendnment of the section in
1929, which precluded a defence by an attaching creditor to
a suit to set aside a summary order under O 2 1, r. 63,
Code of Civil Procedure, that the sale in favour of the
plaintiff was vitiated by fraud ; and the amendnent nade no
change in this matter.

(2) that it was nerely to have a uniformrule and to avoid
conflicting decisions that the third paragraph was inserted
in s. 53 (1) so that after the amendnment, the rule that a
suit by a creditor should be brought in a representative
capacity would apply as much to a suit to set aside a
sunmary order under O 21, r. 63, as to other suits.

(3) that the terns of s. 53 (1) were satisfied even if the
transfer did not "defeat" but only "delayed" the creditors.
The fact that the entirety of the debtor’s property was not
sold could not by itself negative the applicability of the
section unless it was proved that there was other property
left, sufficient in'value and of easy availability to render
the alienation in question imuaterial for the creditors.
Ramaswam - Chettiar v. Mllappa Reddiar, (1920) I. L. R 43
Mad., 760, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 164 of 1962.
Appeal fromthe judgnent and decree dated june 19,1958, of
the Andhra Pradesh H gh Court in Appeal Suit 'No. 944 of
1953.

K. Bhi masankar am J. V. Kri ahna Sarma - and T.
Sat yanar ayana, for the-appellant.
A Ranganadham Chetty, M ss A Vedavalli, N Raj eshwar a

Rao and A. V. Rangam for respondents 1 (a) and (b).

1962. Novenber 14. The judgnment of the Court was delivered
by

AYYANGAR, J.-This appeal conmes before us on a certificate of
fitness granted by the H gh Court of Andhra Pradesh-under
Art. 133(1)(a) of the Constitution.

57

The following facts are necessary to be stated to apperciate
the contention-, urged before us. W consider it would be
convenient to refer to the parties by their array in the
trial Court. The 2nd defendantfirm Haj ee Abdul Kadir Sahib
and Lal a Batcha Sahib & Co., had been apparently carrying on
busi ness in several places including Vizianagaram Bellary,

Madras etc., in skins and hides since 1941 when the
partnership was forned between the 3rd and the 4t h
def endant s. It was common ground that fromabout 1947 or
1948 the firm had not been doing any businesss in

Vi zi anagaram and by that tine it had contracted quite a
| arge volunme of debts, the tannery business there proving a
| oss. The two partners accordingly entered into a deed of
di ssol ution dated March 31, 1949, in which it is stated that
the book-debts, stock in trade, inmovable properties and
ot her assets including the goodwill of the firmwere of the
value of Rs. 2,90,000/-, and at the sane tinme that the
partnership which was admitted to be suffering | osses owed
debts to the extent. of Rs. 2-1/2 lakhs. It’ was agreed
between the partners that the 3rd defendant Abdul Shukoor
Saheb should go out of the partnership taking with him one
item of property in Vaniyanbadi valued at Rs. 20,000/-
while- the suit tannery which was estimted as of the sane
value was to becone the sole property of the 4th defendant
who was described in the deed as "the continuing partner".
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Soon after this deed of dissolution the 4th defendant
entered into an agreenment with the plaintiff for the sale to
him of the suit property for a sumof Rs. 19,000/-, and
later executed the deed of sale on My 20, 1949. The
plaintiff was, however, advised that it would be safer to
have the conveyance in his favour executed by the other
partner also and accordingly the 3rd defendant was al so an
executant of the sale deed. On the execution of the sale
deed the plaintiff entered into possession and he clained to
have thereafter effected i nprovenents to the property.

58

VWile so, the 1st defendant-Arji Papa Rao-filed suit O S

46 of 1950 in the Court of subordinate judge at
Vi sakhapatnam for the recovery of a sumof Rs. 12,950/5/8
agai nst the 2nd defendant firmand its partners defendants 3
& 4 and obtained a decree for the sumclained with interest
and costs on June 19, 1951. Soon after filing the plaint he
obt ai ned an order for attachnent before judgment of the suit
property ~‘and - that order was on the passing of the decree
nade absolute, subject however, to the result of a claim
petition —which had been filed by the plaintiff for raising
the attachment. The Subordinate judge of Visakhapatnam
di smissed the plaintiff’'s claimand this has led to the suit
O S. 145 of 1951 out of which this appeal arises to set
aside that summary order under O XX, r. 63, Code of Civi

Pr ocedure. The plaintiff inpleaded as parties to the suit
besi des the attaching decree-hol der who was made the 1st
def endant , the debtor-firm and the two partners as

defendants 2 to 4 respectively and the son of the 4th
def endant who executed the sale deed as hi s agent wunder a
power of attorney as the 5th defendant.

The plaintiff <claimed that he purchased the property
bonafide and for its full value, that since its purchase he
having entered into possession, 'was in_enjoyment thereof in
his own right, paying the rates and taxes due thereon and
had effected valuable inprovenents thereto, and t hat
consequently the property was not liable to be attached as
bel onging to the partnership or any of its partners.

Broadly stated, the defence of the 1st defendant” the only
contesting defendant, the others either remaining ex parte
or supporting the plaintiff, was that the sale in favour of
the plaintiff was either a sham and nom nal transaction or
in fraud of creditors of whomhe was one. The trial ~ court
upheld the plaintiff’s claimthat the sale was real and was

fully
59
support ed by consi der ati on. It also negati ved t he

contention raised by’ the first defendant that the sale was
fraudul ent as intended to defeat or delay creditors under s.
53 (1) of the Transfer of Property Act. The 1lst defendant
filed an appeal to the H gh Court and the |earned judges
reversed the decision of the trial-judge and directed the
di smssal of the plaintiff's suit. It is the correctness of
this decision that is challenged in this appeal

Learned counsel for the appellant raised four principa
points in support of the appeal : (1) that on a proper
construction of the witten statenent the only real and
effective defence that was raised was that the sale in
favour of the appellant was sham and nominal and that the
Courts below were in error in proceeding on the basis that
the sale was in the alternative inpugned as brought about to
defeat or delay creditors within s. 53 (1) of the Transfer
of Property Act; (2) that on the facts and circunmstances of
the case it had not been established that the sale in favour
of the appellant was vitiated by fraud against creditors
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falling withins. 53 (1) of the Transfer of Property Act;
(3) that in any event, the plaintiff was a purchaser in good
faith and for valuable consideration and was therefore
protected even on the basis that the transferor intended, by
the alienation, to defraud his creditors; (4) that on a
proper construction of s. 53 (1) of the Transfer of Property
Act, as it now stands, read in the light of the provisions
of the Code of Civil Procedure particularly those relating
to claim petitions under O XXl rr. 58 to 63, a transfer
whi ch was voi dabl e under s. 53 (1) could be avoided only by
a representative suit filed on behalf of creditors and not
by an individual creditor who may be defeated or del ayed, by
way of defence to a suit to set aside a sunmary order under
O XX, r. 63, Code of Civil Procedure.
We shall deal with each of these points and in that order
There is no doubt that the witten
60
St at ement ~has not been artistically drafted, keeping in view
the real 'distinction between a sham and nomi nal sale which
is not intended to pass title and a sale which is real but
which is voidable at the instance of creditors because the
transfer is intended in thelanguage of s. 53 (1) of the
Transfer of Property Act "to defeat and delay creditors”.
In paragraph 2 of the Witten Statenent the 1st defendant
stated :-
"The said sale deed is sham nominal and
col lusive docunent not-intended to pass any
title 'but brought about to screen the suit
properties fromthe creditors of defendants 2
to 5. No consideration passed under the sale
deed and the recitals thereof in the docunent
are fictitious and nake-believe:™
The paragraph. however, further went on to add
"It is further submitted that even if the sale
deed is true, it, is in fraud of creditors
including the plaintiff and not binding on
them "
In paragraphs 3 the allegation was made that the ‘plaintiff
was the relative of defendants 2 to 5, that the plaintiff
and the vendors were natives of the sane place and that the
sal e deed was cl andestinely brought into existence at Madras
at a. time when defendants 2 to 5, were hard-pressed by the
plaintiff and other <creditors and unable-to pay their
debts., at V,izianagaram and that in order to put the
properties beyond the reach of the creditors, defendants 2
to; 4 seem to, have hit upon the frauds device. ~of the
alleged W to the plaintiff". In the Ilight of these
avernents it, cannot be-, said that the defendants did not
raise two distinct pleas (1) that the sale was. a sham a
pretended Sal e without any considerati on and not intended to
pass any title to the nomnal purchaser and -in t he
alternative (2) that even if it were a
61
real transaction supported by consideration and intended to
pass title to the plaintiff, still the sane was, having
Tegard to the circunstances stated, a fraud upon the
creditors and therefore voidable at his instance. Though
the pleading in the Witten Statenment was in this form the
issues struck did not raise the two defenses as distinct
pl eas but rolled both of theminto a single plea raising the
guestion "whether the plaintiff hid title to the suit
property and whether the claimorder was liable to be set
asi de. "
Notwi t hstanding the indefiniteness in the frane of the
issues it could not be said that when the parties proceeded
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to adduce evidence the same was not directed to both the
above defences. As we have necessarily to consider thus
evidence in dealing with the submissions nmde to us
regardi ng t he correctness of the disnissal of t he
plaintiff’s suit by the High Court it is unnecessary to set
out the details of the evidence which indicates that the
def ence based upon s. 53 of the Transfer of Property Act was
borne in mnd. At the, stage of the argunments before the
trial Judge it was the subject of keen contest between the
parties. The learned trial judge first dealt wth the
guestion as to whether the sale was real as pleaded by the
plaintiff or whether it was w thout consideration and sham
and nom nal not intended to pass any little, and recorded a
clear finding in favour of the plaintiff After having done
so he considered in detail the various circunmstances which
were relied on by the first defendant in support of the plea
that the sale was in fraud of creditors so as to be voidabl e

under. ~s. 53(1) of the Transfer of Property Act. He
negatived this pleaand upheld the plaintiff’s claimto the
Property and passed a decree in his favour. In these

circunstances ~we consider that there is no force in the
objection that there has not been a sufficient plea of a
def ence based upon s. 53 of the Transfer of Property Act as
to justify or entitle the court to afford relief if
satisfied that the sane was proved.
62
Before dealing with the second point it is necessary to make
a few observations in relation to certain subm ssions made
by | earned Counsel for the appellant. This was in relation
to the manner in which the. |earned judges of the H gh Court
had approached this question and arrived at a conclusion
adverse to his client. The learned judges had fornulated
the questions to be considered in the appeal as follows :-
"The main point that falls to be considered in
this appeal is whether the sale deed in favour
of the Plaintiffs Exhibit A-2, is a  genuine
transaction supported by consideration; and,
if on this point the finding is in favour of

the plaintiff, the further question that falls

to be deternined is whether the suit sal e-deed
was executed in fraud of creditors and as such
not binding on the first defendant and ot her
creditors of defendants, 2 to 5. If the
finding on this issue is that the transaction
was in fact in the fraud of- creditors, the
further guestion that would arise for
consideration is whether the plaintiff could
claim to be the transferee in good faith and
for consideration so as to claimthe benefit
of the exenption contained in section 53 of
the Transfer of Property Act.
Learned Counsel had no quarrel with the propositions as here
set out or the node of approach, but his conplaint was that
in dealing with the appeal these were not kept in view He
urged that they did not consider either initially or ‘even
later the question as to whether the sale to the plaintiff
was real or was sham and nom nal unsupported by
consi deration and though they stated in one portion of the
judgrment that they did not propose to consider this question
because they were satisfied that the decision on the other
points mght be sufficient to dispose of the appeal,yet they
nade passing observation which appeared to throw doubt on
the reality of the sale.
63
Again, |earned Counsel pointed out that though they had
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fornulated the two questions viz., (1) assuming the sale to
be real whether the sale was intended by the transferor to
defeat or delay creditors, and (2) assuning the sale was
voi dabl e under s. 53(1) of the Transfer of Property Act
whether the plaintiff was a bona fide purchaser in good
faith, as distinct and separate questions, in the discussion
which foll owed they did not keep these two points separate.

Besides, it was urged that there were sonme statenents or
assunptions nmde in the judgnment which were entirely not,

warranted by the facts. W cannot say that there is not
some force in these submissions. In view of this, the
course which we intimated to the teaned Counsel that we
woul d adopt was that we woul d oursel ves consider the entire
evi dence on the record and arrive at our own conclusions on
such evidence in regard to the two issues: (a) whether the
sale was in fraud of creditors, and (b) whether the
plaintiff was a bona fide purchaser for value and that if it
becanme ~ necessary to-arrive at any finding as regards the
reality of the sale, we would remand the appeal to the High
Court for ~the matter being considered since the |earned
judges had expressly reserved the —consideration of that
qguesti on.

We shall now proceed to consider the facts and circunstances
of the case which are relevant to the issue as to whether
the sale was to defeat or delay creditors. There was sone
argunent before us about the burden of proof in such cases
but |earned Counsel for the appellant ~subnmitted that he
woul d assune for the purpose of argunent that the onus was
upon the plaintiff-purchaser and that he would  satisfy us
that burden had been discharged.” This apart, we consider
that the question of onus of proof is nerely -acadenic at
this stage because the entire evidence is before us and
except in a rare case where the considerations are ' evenly
bal anced, it would have little significance.

64

The circunmstances which are relevant for the consideration
of this question are these: The second defendant-firmwas in
financial enbarrassment at the tinme of the sale. 'The deed
of dissolution dated March 31, 1949 recites that the
busi ness carried on by the firmwas resultingin | osses and
that the debts anobunted to about 2-1/2 |akhs of rupees. No
doubt, it is there stated that the assets of the firm were
by consent of the parties estimated of the value of Rs.
2,90,000/-. This estinmate however included the value of the
goodwi I I, which would not be of any real value in the case
of a |losing business of this sort and we do not know how
much was attributed to this item This apart, the assets
were said to be made up of book-debts, stock in trade,
i movabl e property etc. There is however, no indication as
to the relative value of these several conponents to /judge
whet her or not the alienation of the suit property would
have the effect of delaying, if not defeating the creditors.
It can however be asserted that the picture presented by the
deed of dissolution is certainly of a firmwhose financia

position was far fromsatisfactory. There is no evidence on
the record whether the partners or either of them had any
property of their own besides the assets of the partnership
for discharging the debts due to the firnmis creditors.
Though the 4th defendant filed a witten St at enent
supporting the plaintiff, the plaintiff did not choose to
examne himas a witness in order to elucidate this matter
or otherw se explain the circunstances in which the inpugned
sale’ was effected

The next feature to be noticed is that the plaintiff and the
4th defendant were both nenmbers of the sanme comunity-
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| abbais of North Arcot district, a fairly snmall and well-
knit community several of whom are engaged in the hides and
skins business. The |earned judges of the H gh Court have
referred to the plaintiff and the 4th defendant as natives
of ,the sanme place and as relatives. Learned Counse

65

for the Appellant pointed out that whereas the-4th defendant
was a native of Vaniyanbadi, the plaintiff was, native of
Par nanbet and the suggestion nmade that they were relatives
had been denied,-in the evidence. Learned Counsel mght be
right on these matters but we consider that not nuch turns
on them Both of them were conducting business in Madras
and the plaintiff had al so a business in Vizianagaram t hough

it was in bidis and not in hides and skins. In these
circunstances we consider that it matters little whether
they were relatives or not. The significance of the

"plaintiff and hi's vendors being nenbers of the sane
conmmunity  and well-known to each other consists in this,
that the plaintiff mght have been chosen because of his
willingness to take the sal e without any searching enquiry
as to the circunstances necessitating it,and because there
woul d be less publicity in the transaction being put through
bet ween t hem such as for instance inspection of the property
or enquiries in the locality as regards value etc., which
woul d take place if the sale was to be to.a total stranger
whi ch woul d attract the attention of the firms creditors.
The next circunstance is as regards the pressure exerted on
the 3rd and 4th defendants by the creditors immediately
prior to the inpugned sale and which, in the normal course
of events, would be relevant, as providing that the sale was
effected in order to put the property beyond the reach of
creditors by converting it into cash. On April 20, 1948, O
S. 162 of 1948 on the file of the District Minsiff’s ' Court,
Vi zi anagaram was filed for the recovery of Rs. 1,016/- on a
prom ssory note for Rs. 1,000/ executed by the firm On
Septenmber 8, 1948, it was reported as adjusted out of court.
Besi des this sone other suits were filed for the recovery of
amounts ’'from the partnership but they were defended and
were ultimately disnmissed. Then we conme to

66

O S. 191 of 1949 in which the plaint was presented on
April 4, 1949, for recovery of a sumof Rs. 1,385/ and  odd
which was decreed with interest and costs on Novenber 22,
1949. The date on which this last nmentioned suit was filed
is of some significance because of another-suit -~ which was
filed at about the sanme time. One Danayanti  presented a
plaint on March 9, 1949, against the firmfor the recovery
of Rs-. 3,000/- being the principal and interest due on a
prom ssory note. The date fixed for the appearance by the
def endant was April 4, 1949. It will be noticed that the
deed of dissolution was executed on March 31, 1949. The
def endant did not enter appearance on the day fixed and the
Court passed an ex parte decree on April 5, 1949; for the
amount clained. She filed an application for execution  on
April 18, 1949, and obtained an order on April 21, 1949, for
the attachnent of the suit property though the attachnent
was actually effected on June 8, 1949, because the court was
cl osed for the sumrer vacation. Long before these dates the
4th defendant had made up his mind to alienate the suit
property and we have a letter fromthe 4th defendant to the
plaintiff as early as February 5, 1949, which evidences
negotiations for the sale of the property. There was
apparently some giggling about the price which caused sone
delay and a few days after the attachnent was ordered, on
April 27, 1949, a formal agreement of sale was entered into
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bet ween the plaintiff and the 4th defendant
under which he agreed to purchase the property for a sum of
Rs. 19, 000/ and the agreenment recited that the purchaser, i.
e., the plaintiff had paid a sumof Rs. 10,000/- in advance
as earnest noney and the sale deed itself was executed on
May 20, 1949. In pursuance of the order dated April 21,
1949, Damayanti attached the suit property as already stated
on June 8, 1949 and thereupon the plaintiff filed a claim
under O XX, r, 59, Code of Civil Procedure, for raising
t he

67

attachment but this, however, was dism ssed on Novenber 16,
1950, and thereafter the anobunt of the decree was paid up by
the judgnent-debtor just a few days before tile expiry of
the one year period of Iimtation for filing the suit under
O XX, r. 63, Code of Cvil Procedure. A suggestion was
made to the plaintiff while he was examined in the case that
it was he who had paid up the decree debt of Damayanti but
he denied it and we shall proceed on the basis that debt was
di scharged by the judgnment-debtors thensel ves. For the
purpose of establishing that the firmwas hard pressed by
its creditors at the tine of the negotiations which resulted
in the sale inpugned in these proceedings and at the tinme of
the sale, it matters little who paid this decree-debt.

Next we have the /circunstance that though the properties
were at Vizianagaram the docunment was registered at Madras
and the suggestion made to the plaintiff was that this was
nmeant as a nmeasure of secrecy to keep this alienation from
the know edge of the firmis creditors. The " expl anati on
offered by the plaintiff was that having ‘regard to the
di stance between the native places of the two parties from
Vi zi anagaram and the proximty of these to Madras and the
fact that both the Plaintiff, as well as the executants were
at Madras it was found nore convenient to have the documnent
presented for registration at Madras instead of incurring
the expenses of a journy to Vizianagaram for having it
regi stered there. The learned trial judge accepted this
expl anation and held that the registration of the sale deed
at Madras was not a suspicious circunmstance indicating an
intention to keep the transaction secret. The | ear ned
judges of the Hi gh Court, however, considered it~ otherwse
and expressed the view that this was done in order to keep
the transaction secret. W are inclined to agree with the
| ear ned judges of the High Court

68

in their appreciation of this piece of conduct.Admittedly,
the 4th defendant had his agent at Vizianagaram and
simlarly the plaintiff hinmself had his nen there to | ook
after’ his, bidi business. There was no inpedinment in these
ci rcunst ances and no expenses of traveling involved if/ only
the 4th defendant had executed a power @ of attorney in
favour, of sone one at Vizianagaramto present the docunent
for registration and adnmit its execution. |In fact, it my
be nmentioned that even the sale deed now inmpugned was
executed not by the 3rd and 4th defendants but by the 4th

defendant’s son-K L. Abdulla in whose favour a genera
power of attorney was executed on April 26, 1949, apparently
i medi ately the agreenent for sale was concluded. It is in
the light of this feature that we are not disposed to

dismss as irrelevant the circunstance that the document was
regi stered at Madras.

The next feature of the case to which. we nust direct
attention relates to the purpose for which the sale was
execut ed. As regards this, there is no evidence led to
indicate why exactly the 4th defendant desired wth some
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urgency to dispose of the property at that juncture. The
rel evant circunstance in the present case is that there was
a great deal of pressure fromcreditors, who not having been
paid the amounts due to them as and when they becane due,
were forced to file suits and those which were decreed were
those which were not defended and the firmwas nmulcted wth
costs under each of these decrees. |In the circunstances one
woul d expect an explanation as to why the sale was being
effected. Odinarily in circunstances such as in this case
there could only be two alternatives : (1) a sale in order
to pay the creditors out of the proceeds obtained; and (2) a
sale in order to convert inmmovable property which was
capable of being attached and brought to sale for the
real i sation of the anpbunts due to the creditors

69
into cash, which could either be secreted or used for the
vendor’s own purposes. If the purpose was as that indicated

in the first of the above alternatives the proceeds of the
sal e woul d have been earmarked for the payment of particular
debts for which pressure Was the greatest. It is needless
to add that if this were the case and if creditors who were
not so provi ded were defeated or delayed it would nmerely be
a case of a fraudulent preference which could be inpugned
only under the law relating to insolvency and not as a fraud
on creditors for which's. 53 of the Transfer of Property Act
nmakes provision. It is, however, commn ground that apart
from the sale deed not making any provision that the
consi deration was to be utilised for the discharge of any
particul ar debts, it is not the case of the plaintiff that
there was any such stipulationas to the application of the
noney or that w thout any stipulation therefor the noney was
so utilised. It would therefore not “be an unreasonable
inference to draw fromthe circunstances of the tale at the
Juncture at which it took place that the Vendor’s object was
nmerely to convert this immovable property into cash, so that
it may not be available to the creditors.

Before leaving this point it is necessary to advert to one
matter which was suggested by  learned Counsel  for the
appel | ant . He subnmitted that the property sold was only a
part of the assets of the partners and that unless there was
evidence to show that nothing was |eft available for the
creditors after the impugned sale, its validity could not be
i mpugned under s. 53 of the Transfer of Property Act. We
consider that there is no force in’ this subnmission. As a
matter of fact, there is no evidence as. to ~what other
properties the partners had beyond what 'is contained in the
deed of dissolution on March 31, 1949. But that apart, the
terms of s. 53(1) are satisfied even if the transfer . does

not "’'defeat" but only "del ays" the
70
creditors. The fact therefore that the entirety- of the

debtors’ property was not sold cannot by itself negative the
applicability of s. 53(1) unless there is cogent proof ' that
there is other property left, sufficient in value and  of
easy availability to render the alienation in question
imuaterial for tie creditors. 1In the present case, as
al ready pointed out, we have no definite, evidence as to the
nature and quality of the property left as available to the
creditors after the inmpugned alienation, and though Iight on
this could have been thrown by the 4th defendant being
called as a witness, the plaintiff did not choose to take
the step, nor indeed did he even summon the production of
the accounts of the firmwhich m ght have di sclosed the true
state of affairs.

Each of these circunstances might be capable of sone
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expl anation consistent with the case that the transfer now
i mpugned was effected in the normal and ordinary course of
busi ness by the 4th defendant for sone purpose which did not
involve an intention to defeat or delay his creditors, but
the question we have to consider is their cumulative effect
and so viewed the conclusion appears irresistible that the
obj ect of the transaction was to put the property out of the
reach of the creditors. The transfer was therefore plainly
within the terms of the 1st paragraph of s. 53 (1) of the
Transfer of Property Act and was voi dable at the instance of
the 1st defendant who was a decree-creditor.
The next question is whether the plaintiff is a bona fide
purchaser for value so as to be protected by the second
par agraph of s. 53 (1) reading

"Not hing in this section inpairs the rights of

t he transferee in good faith and for

consi‘der ati on.
As stated earlier, the learned trial judge held that the Rs.
19,000/ -, 'the sale price was the full value of
71
the property and that the consideration as recited in the
docunent was paid by the purchaser. This finding has not
been set aside by the High Court. We are, therefore,
proceeding on the  basis that the Transfer was real and
supported by consideration. The narrow question is whether
the plaintiff was /a transferee in good faith. It was
subm tted on behalf of the appellant that the |earned judges
of the H gh Court had directed the dismissal of the
plaintiff’s suit even without a definite finding that the
plaintiff was a party to the fraud on the part of the
transferor to defeat or delay the creditors. There m ght be
sone force in this submssion that there is no specific
finding to that effect but that does not in any way ' assist
the appellant. Were fraud on the part of the transferor is
established i. e. by the terns of paragraph (i) of s. '53(1)
being satisfied, the burden of proving that the transferee
fell wthin the exception is wupon him and in order to
succeed he rnust establish that he was not a party to the
design of the transferor and that he did not ~share the
intention with which the transfer had been effected but that
he took the sale honestly believing that the transfer was in
the ordinary and normal course of business.—Wen once the
conclusion is reached that the transfer was effected w th
the intent on the part of the transferor to convert -the
property into cash so as to defeat or delay his creditors,
there cannot be any doubt on the evidence on record that the
plaintiff shared that intent. For this  purpose t he
foll owi ng circunmstances may be pointed out
(1) The plaintiff and the vendor belong to the / sane
conmunity, a small, conpact and well-knit one and they nust
obviously have known each other having been in trade for
several years in several places in comon and nust therefore
have been wellacquainted with the financial and business
affairs of each other
72
(2) This general inference apart, the plaintiff admittedly
had with hima copy of the deed of dissolution dated March
31, 1949, which disclosed that the firms business had
resulted in Jlosses and that it was greatly indebted, the
debts anmpbunting to Rs. 2-1/2 | akhs.
(3) If as we have held that registration of the sale deed
at Madras was with a viewto keep the transaction secret
from the creditors, the plaintiff was, as much a party to
the secrecy as the transferor
(4) One matter which woul d be of considerabl e rel evance and
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significance in this connections would be the enquiries that
the plaintiff nmade before he took the transfer. He no doubt
| ed evidence to show that he consulted his | awers about the
title-of the vendor; but any attenpt at an enquiry of the
4th defendant as to why he was effecting the sale of the
only i movabl e property of the firmwhich was alloted to him
under the-deed of dissolution is significantly absent.

In the circumstances, it stands to reason that; t he
plaintiff nmust be fixed wth notice of the design in
pursuance of which the transfer was effected. If the object

of a transferor who is heavily indebted was to convert his
i movabl e property into cash for keeping it away from his
creditors and knowing it the transferor helped him to
achieve that purpose it has naturally to be held that he
shared that intention and was hinself a party to the fraud.
In this connection,” thereis one circunstance which is
rather significant. Even when the plaintiff was fixed wth
notice that the firms business had been running at a |o0ss
and had ‘accunulated a very large volune of debts as
di scl osed by the recitals in the deed of dissolution, which
was placed in his hands, the purchaser did not insist that
the consi derati on whi ch he was payi ng should be utilised for
the discharge of at |east sone

73

of the debts. W are therefore satisfied that the Plaintiff
was not a transferee in good faith and that the transfer
itself was a schenme by the transferor with the know edge and
concurrence of the transferee to put the property out of the
reach of the creditors The result therefore would be that
the plaintiffs suit, was liable, to be dismssed for the
reason that the defence plea invoking s. 53 (1) of the
Transfer of Property Act was made out.

What renains for consideration is a ;point of law that was
rai sed on behalf of the appellant that a transfer which is
voi dabl e under s. 53 (1) of the Transfer of Property Act can
be avoided only by: a suit, filed by a creditor inpugning
the transfer on- behalf of hinself and the other creditors
and not byway of defence to a suit under O 21,. r. 63, Code
of Civil Procedure by a clainant whose application has been
rejected in summary proceedi ngs under O. 21, rr. 58, to 61
Code of Civil Procedure

Section 53 (1) of the Transfer of Property Act, as it stands
at presented is, as anmended by the Transfer of Property
(Amendrent) Act (Act 20 of 1929). As part of the argunent
on this head was based on a conparison of the provisions of
the section before and after the same was anended, we shal
set out in parallel, colums s. 53 (1) as it stood before it
was. anmended in 1929 and as it stands as anended

S. 53(1);as it stood before S. 53 (1) as it stands
the Anmendi ng Act, 1929 after the Amendi ng Act, 1929
"Every transfer of "Every transfer <“of | immv
i movabl e property abl e property made with nade
with intent to de,, intent to defeat or delay
fraud prior or subsequent the creditors of 1 the
74.

S. 53 (1) as it stood before S. 53 (1) as it standsafter
the Aneding Act, 1929.

transferees thereof for consideration or coowners or other
persons having an interest in such property or to defeat or
delay the creditors of the transferor, is voidable at the
option of any person so defrauded or del ayed.

Were the effect of any transfer of inmovable property is to
defraud, defeat or delay any such person, and such transfer
is mde gratuitously or for a grossly inadequate con-
sideration, the transfer may be presuned to have been nade
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with such intent as aforesaid.

Not hing contained in this section shall inpair the rights of
any transferee in good faith and for consideration."
after the Anending Act, 11929.
transferor shall be voidable at the option of any creditor
so defeated or del ayed.

Nothing in this sub-section shall inpair the rights of a
transferee in good faith and for consideration

Nothing in this subsection shall affect any law for the tine
being in force relating to insolvency. A suit instituted by
a creditor (which termincludes a decree-hol der whether he
has or has not applied fore execution of his decree) to
avoid a transfer on the ground that it has been made wth
intent to defeat or delay the creditors of the transferor
shall be instituted on behalf of, or for the benefit of, al
the creditors. ™
Two points were nmade by the | earned Counsel in support of
this subm ssion; the first \being independent of the
amendnment ‘ef fected by the Act of 1929

75

and the other based on the provision as anmended. The forner
was based on the inpact of the nature G of the proceedings
under O 21, rr. 58 to 61, Code of Civil Procedure, and of
the order that woul'd be passed therein and particularly of
the questions that 'woul'd arise in a suit under O 21, r. 63,
Code of Civil Procedure, to set aside summary orders; while
the latter was based on the anendnent by which a creditor’s
suit was required to'be in a representative capacity.

It would be seen that so far as the first. point was
concerned, the amendrment made no change and that if the
| earned Counsel were right the position would have been the
sane even on the section as it stood before it was anended.
It was conceded that on the section as it stood prior to the
amendnent , there was a direct ~ decision against this
argunent, of a Full Bench of five 6 judges of the Madras
H gh Court as early as 1920 (Ramaswam Chettiar v. Mallappa
Reddi ar (1) which had been consistently followed by every
other High Court in India up to this date w thout any / doubt
or dissent. deanmed Counsel however urged that this ' Court
was not precluded from considering the correctness of this
deci sion notwi thstanding its having held the field for over
forty years wthout question, As a legal proposition
Counsel is undoubtedly right, but the question is _whether
any reasons have been adduced before us to consider that
deci si on was wong.
We shall be presently setting out the reasoning on which it
is contended that an attaching creditor who has succeeded in
the sunmary proceedi ngs under O XX, rr. 58 to 61, cannot,
in a suit to set aside the sumary order under O XXI, r.
63, raise by way of defence the plea that the sale in favour
of the plaintiff-the transferee-claimant is vitiated by
fraud under s. 53(1) of the Transfer of Property Act, but
(1) (21920) 1. 1. R 43. WMuad. 760

76

before doing so it is necessary to point out that this very
argunent was urged before the Full Bench referred to and
after el aborate consideration, rejected by them

Now the argunent as regards the inference to be drawn from
the nature of the enquiry in the sunmary proceedings for
investigating. clainms to property which has been attached is
briefly as follows:: s-53 of the Transfer of Property Act
assunes that there, is areal transfer intended to pass
title to the transferee but that the transfer is vitiated by
fraud which renders it voidable. In the sumrary proceedi ngs
under O XX, rr. 58 to 61, having regard to the terns of r.
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61, the Court is concerned only with the question as to
whet her the transferee is in possession of the property in
his own right and not on behalf of the judgnent-debtor, when
atransfer is real, though it is liable to be inpeached as a
fraud on creditors, and the tranferee has entered into
possession, he would succeed in the sunmmary proceedings,
with the result-that it is the defeated attaching 'creditor
who woul d have to figure as a plaintiffq If he figures as a
plaintiff the suit would have to be in a representative
capacity, that is, under O 1, r. 8, Code-of G vi
Pr ocedure. In every case, therefore, when a transfer is
real but is liable to be set aside under s. 53 (1) on the
provisions of O XX, rr. 58 to 61, Code of G vi
Procedure,the transferee is bound to succeed in the summary
proceedi ngs and the attachi ng decree holder would have to
figure as a plaintiff and the suit woul d be a representative
suit. Fromthis it is said that it follows that in no case
can an attachi ng creditor who defends a suit to set aside a
sunmmary order in 'his favour resist it on the plea of fraud
under s. '53(1).

It would however be seenthat, this last step, which is
vital for the argunent to have force does not follow for the
argunent does not proceed on any construction of the terns
of s. 53(1) nor on any |l ega
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theory as to the node or procedure ,by which; the intention
to avoid the transaction which the attaching creditor clains
is voidable at his instance may be expressed or enforced.
The argunent would only establish that if " the Court
investigating claims under O XXI. r. 58 etc.,  conforned
strictly to the terns of those provisionis the transferee
under a real sale would succeed in those proceedi ngs and, he
woul d be a defendant and need 'not be a plaintiff in suits
to set aside the summary order under O XX, r. 63, Thi s
line of reasoning does not take into account at |east the
following possibilities: (1) The claimor objection by the
transferee nay be rejected, not on :the nerits, but because
it has been designedly or unnecessarily delayed (vide O
XXI, r. 58, Code of Civil Procedure). It is certainly not
the contention of |[|earned Counsel that when there is a
rejection of a transferee’'s claimunder this provision the
order of rejection is any the less final and has not to be
set aside by a suit contenplated by O XXI, r. 63, Code of
Cvil Procedure, in order to overcone the effect ~of that
finality. (2) The Court making the summary enquiry m ght
come to an erroneous conclusion that the transfer ~is-sham
and not real or that the transferee is in possession for the
benefit of the judgnmentdebtor. |In the suit filed by the
transferee to set aside’ this erroneous order, the plaintiff
woul d have to establish his title and even if he succeeds in
showing that the sale to himwas real and effective,  stil
the question would remain whether, having regard to the
circunmstances of the transfer, the sanme is not voidable
under s. 53(1). Thus there would be occasions when a
defeated transferee whose transfer is real mght have to
figure as a plaintiff in a suit to set aside a sumary order
under O 21, r. 63, Code of Civil Procedure. (3) The
attachi ng decr ee- hol der mght raise in the sumary
proceedi ngs two alternative defenses to a transferee’s claim
(a) that the sale was sham and nominal and therefore the
possessi on

78

of the transferee was really on behalf of the judgnent-
debtor, and (b) that even if the sale be real and i ntended
to pastitle it was voidable as a fraud on creditors.- It
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is, no doubt, true that the second or the alternative
defence is not open in the claimproceedings, but if however
the sanme were erroneously entertained and an order passed,
rejecting the claim of the transferee, the same would
nevert hel ess be an order which would have to be set aside by
a suit by the defeated transferee and he cannot ignore it.
It would thus be seen that the entire argunment as regards
the inpact of the nature of the enquiry under O 21, r.
59,0n the defences which would be open in a suit under O
21, r. 63, depends on two factors: (1) the sumary order
bei ng passed on the nerits and not because the maki ng of the
claim was designedly or unnecessarily del ayed, and (2) the
sunmmary order being right on the nerits and strictly in
conformty to the provisions of the Code.
As we have already pointed out, the points urged before us
as regards the scope of the enquiry into claimpetitions was
al so the subject of el aborate argument and consideration by
the learned judges of the Madras Hi gh Court in the Ful
Bench. Sadasiva ~Ayyar, J.,  classified the cases of
transferees who failed in their claimpetitions and had to
file suits to set aside summary orders under O 21, r. 63,
under three heads : (a) -Were the transferee was a nmere
benam dar; (b) Where he was a fraudulent transferee in
possessi on; and (c) ‘Where he was a fraudul ent transferee not
i n possession. The |earned Judge said
"A creditor decree-holder, who is in nost
cases a stranger, cannot r easonabl y be
expected to know of his own know edge whether
a transfer
79
by his judgnment-debtor is only fraudulent or
is wholly nominal or partly nominal and partly
fraudul ent, and whether the transferee is in
possession and if in-possession, whether he is
so for himself or for ~the judgment-debtor.
He would therefore’ ~usually both in the
clainpetition and .in the suit which afterwards
ari ses out of the order against the clainmant,
be obliged to raise and be justified in
raising alternatively all the pleas open to
him and the Court which decided the claim
agai nst the claimant mght, inits conclusions
on each of the three points, be either right
or wong."
He further pertinently pointed out that to hold that a plea
based on the transfer being voidable under s. 53(1) could
not be raised in defence to a suit to set aside ~a sunmmary
order would mean that "' The creditor decree-holder would be
in a nuch worse position for his success in the summary
clai m proceedings than if he had lost in those proceedings".
Section 53(1) of the Transfer of Property Act rendered the
transaction voi dabl e at the instance of the creditors if the
transfer was effected with the particular intent specified
and the statute does not prescribe any particul ar nmethod  of
avoi dance. Referring to this the | earned judges observed
"I'f the creditor knowing of the transfer
applies for attachment; the application is
sufficient evidence of his intention to avoid

it; if he only hears of the transfer when a
claim petition is preferred under O 21, r.
58, and still nmaintains his right to attach

that again is a sufficient. exercise of his
option to avoid and entitles himto succeed in
the subsequent suit under r. 63".

They further pointed out that
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"the suit under r. 63 is by the unsuccessfu
party to the claimpetition to establish the

80
ri ght which he clainms to the property in dis-
put e. VWhet her this suit be instituted by
the attachi ng decr ee- hol der or by the
transferee claimant it nust equal |y be

decided in favour of the former if t he
transfer is shown to have been fraudulent;
because, in consequence of the fraudulent
character of the transfer and its avoi dance by
the judgnent-creditor, the result ,is that the
transfere ‘has not the right which he clains,
nanel vy, to hold the property free from
attachment in execution by the judgnents."
The |learned judges based their conclusion on this and on
several other |ines of reasons which we consider unnecessary
to set out, but it is-sufficient to say that we are enentire
agreenment ‘with all of them There is therefore no substance
in the ‘point ;that there is anything ins. 53(1) as it
originally stood which precluded a defence by an attaching-
creditor to a suit to set aside a sunmary order under O 21
r. 63, that the: salein favour of the plaintiff is vitiated
by fraud of the type specified in the earlier quoted pro-
vision and the anmendnent has adnittedly nmade no change in
this matter.
It was next urged that the third paragraph of the amended s.
53 (1) has, effected a change in the l'aw and that thereafter
transfers voi dabl e under 1st paragraph of s. 53 (1) could be
avoided only in suits filed by a defeated or del ved creditor
as plaintiff suing on behalf of hinself and other creditors.
We consider that there is no substance in this objection
ei t her.
We shall first refer to the purpose of the amendnent. In
decisions rendered prior to the amendment, there were a
| arge nunber in which it was held, follow ng certain English
cases decided with reference to-13 Eliz., Ch. 5, on /which s.
53(1) was based,
81
that suits by creditors for avoiding a transfer under s. 53
(1) was a representative action. To that general rule
however, an exception was recognised in a nunmber ~ of’
decisions when the suit was to set aside a sumary - order
under O 21. r. 63, and was brought by an attaching decree-
hol der agai nst whom an adverse order had been nade in the
summary proceedi ngs, it being held that such a suit need not
be in a representative capacity. The decisions on this
point were however not uniform It was nmerely to have a
uniform rule and to avoid these conflicting decisions /that
the third paragraph was inserted so that after the amendnent
the rule that a suit by a creditor should be brought in a
representative capacity would apply as much to a suit set
aside a summary order under O 21, r. 63, as to other suits.
It was not suggested that there was anything in the terns of
the anended s. 53 (1) which referred to a defence to a suit

and, in fact, |earned Counsel did not contend that if a
defence under s. 53 (1) could be raised by defeated
attachi ng-creditor such a defence had to be in a
representative capacity, and we consider that | ear ned

Counsel was correct in this subm ssion. Froma provision as
to how a plaintiff, if he filed a suit, should frane it, we
can see no |logical process by which it could be held that a
def endant cannot inmpugn the validity of the sale which is
voi dabl e at his instance. W have, therefore, no hesitation
in rejecting the legal point wurged on behalf of the
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appel | ant.
The result is that the appeal fails and is dismssed wth

costs.
Appeal dism ssed,
82




