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ACT:

West Bengal Prem ses Tenancy Act. (12 of 1956), ss. 17,
21 and 22--Suit for eviction--Deposit of rent by tenant
with Rent Controller and not in Court during pendency of
suit--1f defence could be struck off under s. 17(3).

HEADNOTE:
The appellant and respondent were the tenant and owner
respectively of premses to which the Wst Bengal Prenises
Tenancy Act, 1956, applied. The respondent filed a \suit,
under s. 13 of the Act, for the eviction of the appell ant
on various grounds. The appellant ‘denied the allegations and
contested the suit. Before the suit was filed, the appell ant
was depositing the rent for the premises with the Rent
Controller wunder s. 21 of the Act, because, the respondent
was not prepared to accept the rent. The appellant continued
to deposit the rent with the Rent Controller even after the
suit was filed and the summons was served. Alleging that as
soon as the suit was filed and a period of one nonth from
the date of service of the summons on the appellant had
expired, it was obligatory on the appellant under s.. 17(1),
to pay the anmount in court and not with the Rent Controller
the respondent filed an application for striking out. the
defence of the appellant in the suit. The application was
allowed by the trial <court. The appellant’s revision
petition to the H gh Court was disnmissed, following the
deci sion of a Special Bench of the High Court in Siddheswar
Paul v. Prakash Chandra Dutta, A l.R 1964, Cal. 105.

In the appeal to this Court it was cont ended
t hat the mpjority viewin Siddheswar Paul’s case that _s.
22(3) does not apply to cases falling under s. 17(1) was
wong, because, the deposit nade by the appellant under s.
21 with the Rent Controller constituted paynment of rent by
him to the landlord. under s. 22(3); and therefore, there
was no scope for invoking s. '17(3) against the appellant
i nasmuch as the basis of s. 17(3) was that the tenant whose
def ence was sought to be struck out had commtted a default
in the paynment of rent.

HELD: Section 17(1) is a conplete schene by itself and
the legislature has intended that in suits or proceedings to
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whi ch the section applies the paynent of rent by the tenant
to the landlord nust be nade in the manner prescribed by the
section. The legislature wanted the section to contro
the relationship between the Ilandlord and the tenant as
prescribed by it. once a suit or proceeding for ejectnent
was instituted and a period of one nmonth fromthe date of
service of the wit or sumons on the defendant had
expired. Even in cases where the tenant mght have been
depositing the rent with the Controller under s. 21, he has
to conply with s. 17(1) before the period prescribed by the
section had el apsed, because, as soon as a suit is filed
agai nst the tenant by the landlord for eviction, s. 17 which
is a special provision, cones into operation, and it is the
provisions of that special section that nmust prevail in
cases governed by it. The object is. when a suit or
proceedi ng has commenced between the | andl ord and the tenant
for ejectnent and the tenant had received notice of it, the
payment- of rent should be made in court to avoid any
disputes /in that behalf. The majority view in Siddheswar
Paul s " case correctly represents the true scope and effect
of s. 17.-as distinguished fromss. 21 and 22. [42E, 431-F
45G H
35

Therefore, even the valid deposit made under s. 21 could
not be permtted to be pleaded by the tenant when the
applicati on was nade jagai nst himunder s. 17(3). [43C

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION: Civil Appeal No.. 875 of
1964.

Appeal by special leave fromthe judgnent and. order
dated April 10, 1964, of the Calcutta High Court in  Civi
Rul e No. 4439 of 1962.

N.C. Chatterjee and D. Goburdhan, for the appellants.
P. K. Chatterjee and D.N. Mikherjee, for the respondent.
The Judgrment of the Court was delivered by

Gaj endr agadkar, C.J. Appellant No. 1, Kaluram Onkarnal
was | et into possession of the prem ses described as hol di ng
No. 182H, G T. Road, Asansol as a nonthly tenant under
Har bhajan Singh Wasal who was the owner  of the -said
prem ses. The rent agreed to be paid was Rs. 35 per nonth
payabl e according to the English Calendar. It appears that
in 1953, the Calcutta National Bank - Ltd. (now in
l'i qui dation) sued the owner Wasal on the original side of
the Calcutta Hi gh Court on a nortgage. In the said suit,
a prelimnary decree was passed and in due course, it was
followed by a final decree. During the proceedings of the
said suit, M. K K Ghose was appointed Receiver ~of the
nortgaged properties, including the premn ses in t he
present suit. On February 18, 1960, the Receiver put
t he nort gaged properties to sale and the respondent,
Bai dyanath Gorain, purchased them The said sale was
confirmed by the Calcutta H gh Court on March 1, 1960. That
is how the respondent becane the owner of the suit prenises
along with other properties under nortgage. After he
acquired title to the suit premises in this manner, the
respondent informed appellant No. 1 about the sane by his
letter dated the 2nd April, 1960.

On Decenber IL 1961, the respondent sued appellant No.
1, and appellant No. 2, KaluramBajranglal in the First
Court of the Muns if at Asansol for ejectnent. He clained
vacant possession of the premises let out to appellant No. 1
on several grounds. He urged that he reasonably required the
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prem ses for rebuilding themafter .denplishing the existing
structure. According to him the existing structure had
becorme very old and was in a dilapidated condition. He also
all eged that appellant No. 1 had unlawfully sublet the suit
prem ses to appellant No. 2, and that he had failed to pay
or deposit the rents for the last three years in accordance
with | aw.

The claimfor ejectnent thus made by the respondent was
di sputed by appellant No. 1 on several grounds. Appellant
No. 1 denied that the respondent required the suit prenises
for rebuilding, and al so disputed his allegation that he had
subl et the said
36
prem ses unlawfully. In regard to the avernment nmade by the
respondent that appellant No. 1 had failed to pay or deposit
the rents due for the |last three years, appellant No. 1 made
a detailed dental. He wurged that the rents had been
regul arly paid to the owner in tune before August, 1960, and
he pleaded that since the nonth of August, 1960 when he
found that the owner was not prepared to accept the rents
fromhim he deposited themwith the House Rent Controller
Asansol, fromnonth to nmonth. It was his case that notice
had been served on the owner in respect of these deposits
frommonth to nonth as provided by section 21(3) of the West
Bengal Prem ses Tenancy Act, 1956, (Act XiI of 1956)
(herematter called "the Act’). The witten statenment further
averred that the deposit of the nonthly rent continued to be
made regularly under 's. 21 and that the rent for March, 1962
had been duly deposited on April 10, 1962.  This witten
statenment was filed on April 11, 1962.

During the pendency of this suit, the respondent made an
application wunder s. 17(3) of the Act and clainmed that the
def ence of appellant No. 1 against del i very of
possession should be struck out, because he had failed to
deposit or pay the anmount in Court as required by s. 17(1)
of the Act. This application was ~strenuously opposed by
appellant No. 1 on the ground that s. 17(3) could not be
i nvoked against himin view of the fact that he ‘had been
depositing the rent fromnonth to month under s. 21. and he
urged that the deposit of rent thus nade by himanounted to
payment of rent by himto the respondent under s. 22(3) and,
therefore. no default had been commtted by himat all. This
di spute raised the question about the true scope and effect
of the provisions of s. 17(3) and s. 22(3) of the Act. The
| earned trial Judge held that notwi thstanding the fact that
appel l ant No. 1 had been depositing the rent fromnmonth to
nmonth under s. 22 with the Rent Controller, having regard to
the provisions contained in s. 17(1) his failure to deposit
the relevant amount in Court incurred the liability to have
his defence struck out under s. 17(3). In coming to this
conclusion, the |I|earned Judge followed a decision- of the
Di vi sion Bench of the Calcutta H gh Court in Abdul Mjid v.
Dr. Samruddin(l). Having held that s. 17(3) applied, the
| earned Judge directed that the defence raised by appellant
No. 1 against the claimof the respondent for delivery  of
possession of the suit prem ses must be struck out.

This order was challenged by both the appellants by
preferring a revision application before the Calcutta High
Court. Before this revision application reached the stage
of hearing, the question raised by it had already been
concluded by a najority decision of the Special Bench of
the Calcutta H gh Court in Siddheswar Paul v. Prakash
Chandra Dutta(2). The learned single Judge who heard this
(1) 62 C WN. 555.

(2) AI.R 1964 Cal. 105.
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revision application was naturally bound by the sai d
majority decision, and applying the said decision, he held
that the order passed by the learned trial Judge striking
out the defence of appellant No. 1 under s. 17(3) of the Act
was justified. It is this order which is challenged by M.
N.C. Chatterjee on behalf of the appellants in the present
appeal which has been brought to this Court by specia

| eave. M. Chatterjee contends that the majority decision of
the Special Bench in Siddheswar Paul’s case(l) is erroneous
and has proceeded on a misconstruction of the tone, scope
and effect of the two relevant section of the Act--ss. 17 &
22. That is how the short question which falls for our
decision in the present appeal is: what is the true scope
and effect of the provisions prescribed by sections 17 and
22 of the Act? It appears that the Special Bench in
Si ddheswar Paul s case was .divided on this issue; the three
| earned” Judges have taken the view that s. 22(3) does not
apply 'to cases falling under s. 17(1), whereas two other
| ear ned Judges have cone to the conclusion that if a tenant
had nade a deposit with the Rent Controller to which s.
22(3) applies, section 17(3) cannot be invoked agai nst him

The separate judgnments delivered by all the |earned Judges
who constituted the Special Bench have dealh with the point
at great length and each one has subjected the said two

provisions to a close analysis and exam nation. In the
present appeal, we propose to consider the matter in a broad
way and  will confine our selves to sone gener a

consi derations which flow fromthe construction of the two
rel evant provisions and which: in our opinion, support the
view taken by the mpjority of the Judges in the Specia
Bench.

Bef ore addressi ng ourselves to the nmain point in dispute
between the parties, it is necessary to refer broadly to the
schene of the Act and its main provisions. The Act was
passed in 1956 and superseded the earlier Act XVII of 1950.

The Act consists of seven Chapters. Ch. | deals wth
definitions; Ch. Il contains provisions regarding rent; Ch.
1l coveys suits and proceedings for eviction; Ch. IV has

reference to deposit of rent; Ch. V. considers the question
of appointnent of the Controller and other O ficers, their
powers and functions; Ch. VI provides for appeals, revision

and review, and Ch. VIl deals wth penalties and
nm scel | aneous provi si ons. Section 2(b) defi nes a
"Controller"; s. 2(c) defines "fair rent"; s. 2(d) defines a
“landlord"; and s. 2(h) defines a "tenant". A tenant,

according to s. 2(h), includes any person by whom or on
whose account or behal f, the rent of any premises is, or but
for a special contract would be payabl e and al so any person
continuing in possession after the termnation of his
tenancy, but shall not include any person agai nst ‘whom any
decree or order for eviction has been made by a Court of
conpetent jurisdiction. Section

(1) AI.R [1964] Cal. 105.

38

4(1) provides that a tenant shall, subject to the provisions
of the Act, pay to the landlord: (a) in cases where fair
rent has been fixed for any premises, such rent; (b) in
ot her cases, the rent agreed upon until fair rent is fixed.
Section 4(2) lays down that rent shall be paid wthin the
time fixed by contract or in the absence of such contract,
by the 15th day of the nonth next following the nonth for
which it is payable; and under s. 4(3), any sumin excess of
the rent referred to in sub-s. (1) shall not be recoverable
by the |l andl ord. These provisions are in confornmty Wth the
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pattern which is wusually adopted by Rent Restriction
Acts. The rest of the provisions of Chapter Il deal with the

fixation of standard rent; with the said provisions, we are
not concerned in the present appeal

Chapter |1l which deals with suits and proceedi ngs for
eviction contains s.- 17 which falls to be considered in
the present appeal. Section 13 which affords protection to
tenants against eviction, lays down that notw thstanding
anything to the contrary in any other law, no order or
decree for the recovery of possession of nmy prem ses shal
be made by any Court in favour of the landlord against a
tenant except on one or nore of the grounds specified by
clauses (a) to (k). Anpbngst these clauses, it is clause (i)
whi ch deals with a case where the tenant has nade default in
the paynment of rent for two nonths within a period of twelve
nmonths or for two successive periods in cases where rent is
not payable nonthly. Section 14 inposes a restriction on
subl etting. Section 15 prohibits a tenant fromreceiving any
sum or . consideration for relinquishment of tenancy; and s.
16 provides that the creation and termnation of sub-
tenanci es shall be notified in the manner prescribed by it.
That takes us to s. 17. Section 17(1) reads thus :--

"On a suit or proceedi ng bei ng
instituted by the Ilandlord on any of the
grounds referred to ins. 13, the tenant
shal |, 'subject to the provisions of sub-s (2),
within one nonth of ne service of the wit of
sunmons on hi m deposit in Court or pay to the
 andl ord an anount cal cul ated at the rate of
rent at which it:was |ast paid, for the period
for which the tenant may have nmde default
i ncluding the period subsequent thereto up to
the end of the nmonth previous to that \in which
the deposit or paynent is nade together wth
i nterest on such anpunt cal cul ated at the rate

of eight and one-third per cent, per
annum fromthe date when any such anpbunt was
payable up to the date of deposit and  shal
thereafter continue to deposit or pay, nonth
by month, by the 15th of each succeeding nonth
a sumequivalent to the rent at that rate."

Section 17(2) deals with cases where there is a dispute as
to the anpbunt of rent payable by the tenant. This provision
is not relevant for our purpose. Section 17(3) provides that
if atenant fails to

39

deposit or pay any anpunt referred to in sub-s. (1) or sub-
section (2), the Court shall order the defence against
delivery of possession to be struck out and shall proceed
with the hearing of the suit. It is under this sub-section
that the inmpugned order has been passed. Section 17(4) |I|ays
down: - -

"If a tenant mekes deposit or paynent as
required by sub-s. (1) or sub-s. (2), no
decree or order for delivery of possession  of
the premises to the landlord on the ground of
default in paynent of rent by the tenant shal
be made by the Court but the Court may allow
such costs as it may deemfit to the |andl ord:

Provide that a tenant shall not be
entitled to any relief under this sub-section
if he has nade default in paynent of rent for
four nonths within a period of twelve nonths.

Reading s. 17(1)by itself, it is clear that when a
landlord institutes a suit to recover possession of the
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rent, though it is not described as such by s. 17(1).It is
thus clear that whatever may be the cause on which the
landlord’s claimfor eviction is based, s. 17(1) provides
that subject to the provisions of sub-s. (2), wthin one
nmonth of the service of the wit of sutmmons on him the
tenant is required to deposit in Court the amount in the
manner prescribed by it. If he fails to conply wth the
requirenents of s. 17(1), s. 17(3) steps in and’ enables the
landlord to claim that the defence of the tenant against
delivery of possession should be struck out. [If section
17(1) and (3) are read by thensel ves, there is no doubt that
appel lant No. 1 has failed to comply with s. 17(1), and so,
s. 17(3) <can be legitimately invoked against him He,
however, contends that mapplying s. 17(3). the Court nust
take into account not only

40

s. 17(1)but also s. 22(3), and his argunent is that if he
has deposited the amount of rent under s. 21 and the deposit
is otherwise valid, then the deposit itself ampunts to
paynment of rent by himto the landlord and as such, no order
can be passed agai nst himunder s. 17(3), because, in |aw,
he has not conmmitted a default in the paynment of rent at
all; and it is this contention which makes it necessary to
consider the inmpact of the provisions of s. 22 on the
application of s. 17(3) agai nst appellant No. 1.

Let us. therefore, read s. 22 and attenpt to decide what is
the effect of s. 22(3) on cases falling under s. 17(1). As
we have already pointed out, s. 22 occurs in Chapter 1V
which deals with deposit of rent. This Chapter begins wth
s. 21. Section 21 (1) provides that where the |andlord does
not accept any rent tendered by the tenant within the tine
referred to in s. 4. or where there is a bona fide doubt as
to the person or persons to whomthe rent is payable. the
tenant nmay deposit such rent with the Controller in the
prescri bed manner. Section 21(2) lays down that the depos

shall be acconpanied by an application which should set
forth "the particulars prescribed by clauses .(a) /'to (d).
Section 21 (3) requires that the said application‘shall be

acconpanied by the prescribed nunber of copies thereof.
Section 21(4) requires the Controller to send-a copy of the
application received by himfromthe tenant to the | andl ord.
Under s. 21(5). the Controller is authorised to allow the
landlord to withdraw the rent deposited with him Section
21(6) enpowers the forfeiture of the deposit to Governnent,
subject to the conditions prescribed by clauses (a) & (b) of
the said sub-section. There are three other sub-sections to
s. 21 which are not relevant for our purpose.
That takes us to s. 22 it reads thus:
"(1) No rent deposited under s. 21 shall be
considered to have been validly deposited
under that section for purposes of clause (i)
of sub-section (1) ors. 13, unless deposited
within fifteen days of the time fixed by the
contract in witing for paynent of the rent
or, in the absence of such contract in
witing, unless deposited within the |ast day
of the nonth followi ng that for which the rent
was payabl e.

(2) No such deposit shall be considered
to have been validly made for the purpose of
the said clause if the tenant wailfully or
negligently makes any fal se statenent in
his application for depositing the rent,
unl ess the landlord has w thdrawn the amount
deposited before the date of institution of a
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suit or proceeding for recovery, or possession
of the prenmises fromthe tenant.

(3) If the rent is deposited within the
time nentioned in sub-section (1). and does
not cease to be a valid deposit for the reason
mentioned in sub-section (2), the deposit
41
shall constitute paynent of rent to t he
landlord as if the anmpbunt deposited has been
valid |l egal tender of rent if tendered to the
 andl ord on the date fixed by the contract for
payment or rent when there is such a contract,
or, in the absence of any contract, on the
fifteenth day of the nonth next follow ng that
for whichrent is payable."

M. N C Chatterjee for the appellants contends that
the effect of s. 22(3) is that the deposit made by appel | ant
No. 1 shall beheld to constitute paynent by him to the
| andl ord, ~ and so, there can be no scope four invoking s.
17(3) against him inasmuch/the basis of s. 17(3), in
substance, is that the tenant whose defence is sought to be
struck out has conmitted a default in the paynent of rent.
The object of s. 17(1) is to secure the payment of rent by
the tenant to the l'andl ord and since that object has been
satisfied by the deposit duly nade by appellant No. 1 under
s. 21(1), it would be unreasonable to allows. 17(3) to be
i nvoked against him It is comon ground that the deposit of
rent has been nmade by appellant No.  1in conmpliance with the
provisions of s. 21.and that it is not rendered invalid
under s. 22(2). In other words, M. N C -~ Chatterjee is
entitled to urge his point on-the assunption that  appell ant
No. 1 has mamde a valid deposit under s. 21 and is entitled
to the benefit of s. 22(3). Can a valid deposit made under
s. 21 be permtted to be pleaded by a tenant when an
application is made against himunder's. 17,(3)?; that is
the question which arises for our decision in the  present
appeal . The answer to this question necessarily depends upon
the determination of the true scope and effect of the
provi si ons contai ned respectively in.s. 17 and s.” 22.

As a mtter of common-sense, M. N.C- Chatterjee's

argunent does sound to be prima facie attractive. |If, _in
fact, appellant No. 1 has deposited the rent fromnmonth to
nonth, it does appear harsh and unreasonable that his

defence should be struck out on the ground that~ he ~has
deposited the rent not in the Court where the suit is
pendi ng, but with the Controller. Wen appellant No. 1 began
to deposit the rent with the Controller, he was justified in
doi ng so; but on the other hand, it is urged against him by
M. P.. K Chatterjee that as soon as the suit is filed
under s. 17 and the period prescribed by it has expired, it
was obligatory on appellant No. 1 to pay the anmpunt in
Court and stop depositing it with the Rent Controller; in
other words, his failure to pay the anount in Court ‘incurs
the penalty prescribed by s. 17(3) notw thstanding the fact
that he my have deposited the sane amunt wth the
Controller. The requirenents of s. 17(1) cannot be said to
be satisfied by taking recourse to the provisions of s.
22(3); that in substance is the argument for the respondent.
The question thus raised for our decision no doubt Ilies
within a very narrow conpass and its answer depends upon a
proper construction of sections 17 and 22; but, as we have
al ready indicated, this narrow

42

guestion has given rise to a sharp conflict of opinion in
the Calcutta H gh Court. It appears plain that appellant No.
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1 finds hinself in the present difficult position presumably
because, acting upon the view expressed in sone of the
judgrments of the Calcutta H gh Court, he was advised to
deposit the rent with the Controller even after he was sued
by the respondent and s. 17(1) began to operate against him
In dealing with this vexed problem it is relevant to remem
her that the two conpeting provisions occur in two different
Chapters and apparently cover different fields. Chapter 1|V
deals wth the question of deposit of rent in general
whereas s. 17 in Ch IIl makes a provision for the paynent
of the ampunt nentioned by it in Court after a suit or
proceedi ng has been instituted by the | andl ord against the
tenant. It is comon ground that the Rent Controller is not
Court within the neaning of . s. 17(1). Prina facie. a genera
provi sion for the deposit of rent prescribed by s. 21 would
not apply to special cases dealt with by s. 17. The
provisions of s. 21 and 22 which are general in character,
woul d cover cases which are not expressly dealt with by the
special provision prescribed by s. 17. In other words,
though a tenant nay deposit rent with the Controller under
the provisions of ss. 21 and 22,-as soon as a suit is
brought against him by thelandlord, s. 17 which is a
special provision, comes into operation and it is the
provision of this special section that nust prevail in cases
covered by it: that isthe first general consideration which
cannot be ignored.
Section 17 deals with suits or proceedings  in which the
landl ord «clainms eviction on any of the grounds referred to
in s. 13; and as we have already noticed, ' s. 13 which
affords protection to the tenant’s eviction, permts the
| andlord to claimeviction only if he can place his claimon
one or the other of the clauses (a) to (k); that is to say,
it is’'only if one or other of the conditions prescribed by
the said clauses is proved that the landlord can claim to
evict his tenant. Default in the payment of rent is one of
these clauses, but there are several other clauses referring
to different causes of action on which eviction' can be
clained by the landlord, and it is to all these cases that
s. 17(1) applies. It is thus clear that nornally, when a
suit is brought for eviction, the tenant would have to
conply with the requirements of s. 17(1). It is only where
owing to the refusal of the landlord to accept the rent
tendered by the tenant, or where there is a bona fide  doubt
as to who is entitled to receive the rent. that the
provisions of s. 21 enpower the tenant to deposit the rent
with the Controller. In all other cases, if the tenant was
paying rent to the landlord and is faced with a~ suit for
eviction, s. 17(1) will wunanbi guously apply and the anount
of rent will have to be paid in Court as required by it. It
is also dear that if a tenant has been depositing the rent
validly and properly under s. 21, a suit against him under
s. 13(1)(i) cannot be filed. Section 13(1)(i) authorises the
landl ord to claimeviction of his
43
tenant on the ground that he has made a default in the
paynment of rent as described by it. But such a default
cannot be attributed to a tenant who has been depositing the
rent wth the Controller properly and validly under s. 21
Such a valid paynent anounts to paynent of rent by the
tenant to the landlord under s. 22(3), and so a tenant who
has been nmmking these deposits cannot be sued under s.
13(1) (i).

It is true that the conplication of the present kind
arises where a tenant who has been nmaking a valid deposit
under s. 21 is sued for ejectnment on grounds other than s.
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13(1) (i), and s. 17(1) cones into operation against him In
such a «case, if the special provisions prescribed by s.
17(1) apply to the exclusion of sections 21 & 22 the fact
that a deposit has been nmade by the tenant can be no answer
to the application nade by the landlord under s. 17(3)

In this connection, it is necessary to bear in mnd the
fact that s. 17(1) is really intended to give a benefit to
the tenant who has committed a default in the paynment of
rent. The first part of s. 17(1) allows such a tenant to pay
the defaulted anpbunt of rent together with the prescribed
interest in Court within the time prescribed, and such a
tenant would not be evicted if he continues to deposit the
amount in Court, during the pendency of the suit as required
by the latter part of s. 17(1). In our opinion, the schene
of s. 17(1) is a complete scheme by itself and the
Legislature has intendedthat in suits or proceedings to
which s. 17(1) applies, the paynment of rent by the tenant to
I andl ord nust be made in the manner prescribed by s. 17(1).
Even in cases Were the tenant m ght have been depositing
the rent with the Controller under s. 21, he has to conply
with s. 17(1) before the period prescribed by s. 17(1) has

elapsed. It is significant that the requirement to deposit
the ampbunt in Court cones into force within one month of the
service of the wit of summpns on the tenant. |[In other

wor ds, appel lant No. 1 was justified in depositing the rent
even after the present suit was filed until one nmonth from
the service of the wit of summons of the suit had el apsed.
The Legislature has taken the precaution of giving the
tenant one nonth’s period after the service of the wit of
summons on him before requiring himto deposit the amount in
Court. The object obviously appears to be that when a suit
or proceeding has comenced between the |andlord and the
tenant for ejectnent, and the tenant has received notice of
it,the paynent of rent should be made inCourt to avoid any
di spute in that behal f..

It is also relevant to renenber that in the matter of
payment of rent in Court, s. 17(1) has provided that the
amobunt to be paid in future shall be paid by the  15th of
each succeeding nonth, and that neans that the date for the
paynment of the amount has been statutorily fixed which is
distinct fromthe requirenment of s. 4. Section 4(2) provides
for the paynent of rent within the tine fixed
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by contract, but s. 17(1) requires the paynent to be nade by
the 15th of each succeeding nonth whatever nmay be the
contract. |If, according to the contract, rent  was  payabl e
quarterly, or six-nonthly, or even annually, s. 17(1)
supersedes that part of the contract and requires the  rent
to be paid, nonth by nonth, by the 15th of each . succeedi ng
nmont h.

The position wunder sections 21 & 22 s, however ,
substantially different on this point. Section 21 (1) in
terns requires the deposit to be nade wthin the tine
referred to in s. 4, and that neans where there is a
contract made by the parties in relation to the tinme for the
paynment of rent, it is on the contracted date that the rent
has to be deposited under s. 21. The schenme of the three
clauses of s. 22 clearly is integrally connected with s. 21
These cl auses deal with deposits made under s. 21. In fact
it would be ,difficult to read s. 22(3) independently of s.
22(1) and (2); all the three clauses of s. 22 nust be read
together, and so, the tine for naking the deposit for the
purpose of s. 22(3) would be the tinme prescribed by contract
and not the statutory time provided by s. 17(1). It is clear
that the deposit of rent nade before the Controller under
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section 21 is based on the contractual obligation of the
tenant to pay the rent,and he nakes the deposit because the
landlord is not receiving the rent or there is a dispute as
to who the real landlord is. On the other hand, the deposit
of rent made in Court under s. 17(1) is the result of a
statutory obligation inposed by the said sub-section; no
doubt, the anpbunt required to be deposited may be the anount
for which the parties may have entered into a contract, but
the manner and the node in which the deposit is required to
be made in Court are the result of the statutory provision

and in that sense they constitute a statutory obligation.
That is another feature which distinguishes the deposits
covered by sections 21 and 22 fromthe deposits prescribed
by s. 17(1).

M. N C Chatterjee argued that if the najority view of
the Calcutta H gh Court is upheld, it may lead to sone
anomalies. As an illustration, he asked us to consider the
case of a suit failing under s. 17(1) which ultimately fails
and i s dismssed. In such a suit, the rent would have to be
deposited in Court by the tenant as required by s. 17(1);
but if the suit fails, what happens to the rent? Wuld the
tenant be treated as being a defaulter, or would the tenant
who is required to make a deposit in Court as required by s.
17(1) be compelled as a precaution, to nake anot her deposit
with the Controller in'cases where the .l andl ord had refused
to accept rent before he flied the suit? W are not
i mpressed by this argument. In our opinion, if the tenant
had deposited the rent in Court as required by s. 17(1), he
could not be treated as a defaulter under any provision of
the Act. Payment in Court nade by the tenant under the
statutory obligation inposed on him would, in law, be
treated as paynent of rent nade by himto the |l andlord.
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M. N C. Chatterjee also relies on the fact that s. 24 in
terns provides that the acceptance of rent in respect of the
period of default in payment of rent by the landlord from
the tenant shall operate as a waiver of such defaul't, when
there is no proceeding pending in Court for the recovery , of
possession of the premi ses. The argunent is that where the
Legi slature intended to confine the operation-of a specified
provision to cases where there is no proceeding pending .in
Court, it has expressly so stated. In —our opinion.this
argunent is not well-founded. Section 24 nerely indicates
that the Legislature thought that it was necessary to nmke
that provision in order to avoid any doubt as to whether
acceptance of rent would amobunt to waiver or not in cases
where no proceedi ng was pending in Court. On the other hand,
from the wording of s. 24 it may be permi ssible to suggest
that the Legislature did not think of providing for  the
consequence of acceptance of rent after the conmmencenent of
a proceeding for the recovery of possession. because it knew
that the said matter would be covered by s. 17(1).

Besi des, s. 22(2) gives some indication that t he
provisions of s. 22 are not intended to be applied when
suits or proceedi ngs have comrenced between the | andl ord and
the tenant. It would be noticed that s. 22(2) says that
no. deposit shall be considered to have been validly nade
for the purposes of s. 22(1) if the tenant wailfully or
negligently makes any fal se statenent in his application for
depositing the amount unless the | andl ord has withdrawmn the
amount deposited before the date of institution of a suit
or proceeding for recovery of possession ,of the prenises
from the tenant. This last clause nay suggest that the
provisions of all the clauses of s. 22 may not be applicable
after the suit or proceedi ng has comenced.
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As we have already pointed out, the question raised for
our decision in the present appeal really centers round the
determ nati on of the areas covered by s. 17 on the one hand,
and sections 21 and 22 on the other; and though it rmay be
conceded that the words used in the respective sections are
not quite clear, on the whole the schene evidenced by them
indicates that the Legislature wanted s. 17(1) to contro
the relationship between the landlord and the tenant as
prescribed by it once a suit or proceeding for ejectnent was
instituted and a period of one nonth fromthe service of the
wit of sumons on the defendant had expired. W have
carefully considered the reasons given by the two. |earned
Judges who delivered the mnority judgnents in the
Si ddheswar Paul "s(1) case, but we have cone to t he
conclusion that the majority view on the whole correctly
represents the true scope and effect of s. 17, as
di stingui shed fromsections 21 and 22.

In the result, the appeal fails and nust be dism ssed.
There woul'd be no order as to costs.

(1)A'l.R [1965] Cal. 105.

L/ B(D)2SCl--5
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Before parting with this appeal, however, we would |ike
to add that appellant No. 1 has to submit to the penalty
prescribed by s. 17(3) apparently because. acting upon the
opi nion expressed by sonme of the |earned Judges of the
Calcutta High Court, he was advised to continue to deposit
the rent with the Controller even after the present suit was
filed against him W do not know whether there are many
other cases of the sane type. I'n case there are severa
other cases of this type, that would really -nean unjust
hardship against tenants who, in substance, have not
conmitted default in the natter of paynent of rent, and yet
woul d be exposed to the risk of ejectnment by virtue of the
application of s. 17(3). I'n_our opinion, such tenants
undoubtedly deserve to be protected against ejectnent. W
trust the Legislature will consider this matter and devise
sonme neans of giving appropriate relief to this ‘class of
t enant s.

Appeal dism ssed
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