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PETI TI ONER
SYNDI CATE BANK AND ORS

Vs.

RESPONDENT:
SHANKAR PAUL AND ORS

DATE OF JUDGVENT: 01/ 08/ 1997

BENCH
S. C AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
NANAVATI , J.

Leave granted.

Heard | earned counsel for both the sides.

The Deputy General Manager -~ in charge of Calcutta Zone
of the appellant bank wote to the Sub-Regi onal  Enpl oynent
Exchange, North Calcutta, sonetinme in July, 1986, to send a
list of candidates for selection and enpanelnent for the
post of attenders for some of its branches in Calcutta. The
enpanel | ed candi dates were to be appointed in the tenporary
vacancies which were likely to arise on account of absence
of casual |eave taken by the regular attenders. /The nine
respondents, whose nanes were sponsored by the enpl oynent
exchange, were selected and included in the panel of
eligible candidates. By its letter dated 6/7.2.1987, the
Bank informed the respondents that their names were included
in the panel and they could be considered for appointment as
and when tenporary vacanci es arose. They were al so inforned
that the wvalidity of the panel was one year from7.2.1987.
During that year, the respondent were given appoi ntnents
fromtime to time as '‘Badli’ attenders. Towards the end of
1987, when they came to know that a fresh panel was likely
to be prepared by the Bank, they represented to the Bank not
to cancel the said panel and thereafter filed a wit
petition in the Calcutta Hgh Court seeking a wit of
mandamus directing the Bank to absorb them as attenders on
per manent basis. It was dism ssed by a | earned single Judge
of that Court as he was of the view that the panel being
valid upto 6.2.1988 only the wit petitioners had no right
to claim appointnent on its basis after that date and the
petition had thus becone infructuous.

The respondents challenged that order by filing appea
No. 973 of 1988. The Division Bench of the Hi gh Court did
not find any merit in the appeal and dismissed it on
30.3.1933, with a direction to the Bank to consider their
cases for enpanel mnent and consequent appointnent, if there
were vacancies and they were found eligible and within age
limt.

On 19.4.1993, the respondents noved the High Court with
a request to modify its order with respect to the age limt,
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inview of the circular dated 2.2.1991 issued by the
Calcutta Zonal O fice, whereby applications were invited
fromthose attenders, who had worked on tenporary basis for
90 days or nore on or after 1.1.1982, for future vacancies
(tenporary/permanent), if they were not nore than 26 years
of age as on the date of the first tenporary appointment. In
view of this circular the High Court thought it proper to
recall its previous order and rehear the appeal. It was
di sposed of on 21.12.1993 by passing the followi ng order: -
"Accordingly considering the

facts and circunmstances of the

case, we dispose of the appeal by

directing the bank that whi | e

nmaki ng the fresh panel the case of

the appell ants should be taken into

consi deration first. They should be

pl aced in the panel and whil e doing

that, the question of age bar wll

not disqualify them and that their

case nay be synpat hetically

considered for enploynment and/or

appoi ntnent. W also nake it clear

that this order passed by us wll

not affect the terns and conditions

of any existing enployees or their

future chance of pronotion, if

there was any ratio reserved for

promoti onal quota for any of the

existing staffs. . Wile making the

panel suitable priority should be

gi ven for enpanel nent and

consequential appointnment into the

post taking into consideration of

their past services over the new

hands. Steps should be taken to

make empanel ment as soon as- the

vacancy arises."

It was contended by M.  Deepankar Gupta, |earned
counsel for the Bank that as the H gh Court had thought it
fit to recall its order and re-hear the appeal on the basis
of the circular dated 2.2.1991, it was neither proper nor
just to dispose of the appeal by giving directions which are
inconsistent with the said circular. He also submtted that
as the life of the panel, on the basis of wiich the
respondents had clainmed the right to be absor bed
permanently, had conme to an end on 6.2.1988, the H-gh Court
ought to have dismssed the appeal. W find considerable
substance in both these contentions.

Till 1982, the branches of the appellant Bank in
Calcutta region were recruiting persons locally to work as
tenmporary attenders in |eave vacancies. In view of the
revi sed procedure prescribed by the Governnent of India in
respect of such tenporary appoi ntnents, the Calcutta
regional office of the appellant Bank issued a circular to
all of its branches on 14.8.1982, instructing all the
branches under it to discontinue the old practice from
1.6.1982 and appoi nt only enpanel  ed candi dates. The
regi onal office was to prepare a panel of eligible
candi dates, after <calling nanes from the |local/district
enpl oyment exchange, and split it up branch-w se. Foll ow ng
that new procedure yearly panels were prepared thereafter.
Nanes of the respondents were for the first tinme included in
the panel prepared for the period 7.2.1987 to 6.2.1988. By
its letter dated 7.2.1987 the Bank had informed the
respondents that the panel was valid for one year only and
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that inclusion of their nanes in the panel was not to confer
on them any right to seek permanent appointnment in the
service of the bank. Considering the object with which the
panel was prepared and the fact that it was an yearly pane
expiring on 6.2.1988, we are of the opinion that the
respondents did not get any right, because of inclusion of
their nanes in the said panel, for pernmanent absorption in
the service of the Bank. Watever conditional right they had
came to an end wth the expiry of the panel. The clai m of
the respondents, as contained in the wit petition was thus
m sconcei ved and therefore the |earned single Judge and the
Di vi sion Bench, when it first decided the appeal, were right
in dismssing the wit petition and the appeal respectively.

W will now refer to circular dated 2.2.1991 and
consi der whether the High Court was justified in giving the
i mpugned direction on its- basis. In Septenber, 1988, the
Gover nment of I ndi a f or med a conmittee of t he
representatives of banks to consider and suggest sol ution
for the problemof  industrial” disputes being raised by
temporary enployees in the banking industry for seeing
per manent -absorption in the banks under the provisions of
Chapter 5A of the |Industrial Disputes Act. The comittee
suggested a particul ar approach to be adopted to sol ve that
probl em That Approach Paper was circulated to the public
sector banks by the Governnent of India along wth its
letter dated 16.8.1990. The ‘ Approach Paper’ inter alia,
suggested that: -

"Banks wi'll. provide one time

opportunity to all the tenporary

enpl oyees by taking 1.1.82  as cut

off date i.e. all —those who were

engaged as tenporary enployees by

the bank on or after 1.1.82 nay be

consi dered for re-enployment in

ternms of Scheme being discussed

her eunder and herein above."

XXX XXXX XXXX

"Only t hose t empor ary
enpl oyees who had put in ninimm
temporary service of 90 or nore

days after the cut off date, i.e:
1.1.82 will only be eligible for
consi deri ng under the schene."
XXXX XXXX XXXX

"Al'l  banks with i mredi at e
ef f ect will stop tenmporary

enpl oyment both in clerical as well

as in subordinate cadre.”

Therefore, in conpliance with the said direction, the
Calcutta Zonal O fice of the appellant Bank issued a notice
on 2.2.1991, which is described by the parties and-the Hi gh
Court as circular dated 2.2.1991, declaring its intention to
prepare a panel/list of eligible persons for absorption in
future vacancies and inviting applications for that purpose.
The rel evant part of the notice reads:-

"The Bank propose to draw up a

panel /1ist of persons who have

wor ked on tenporary basis at any of

its branches/ of fi ces in West

Bengal, Bihar, Oissa, Assam and

Meghal aya as clerk/typist/steno or

peon/attender, for 90 days or nore

on or after 1.1.1982, for future

vacanci es (Tenporary/permanent) if

they are found suitable and subject
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to the follow ng conditions:-

(1) Those seeki ng post of
attender/peon should have passed
VIl standard of Kar nataka  or
equi valent, be not less than 18
years and not nore than 26 years as
on the date of 1st tenporary
appoi nt nent .

Those who satisfy the above
condi tions shoul d send their
applications to the Dy. Genera
Manager, Syndicate Bank, Zona
Ofice (Personnel Section), 27,
Shakespeare Sarani, Cal cutta 700017
inthe following format within 15
days of this
advertisement..........
Condi-tion nunber one regarding age bar being nore

favourabl e than the directiongiven by the Hi gh Court by its
order dated 30.3.1993, the respondent applied to the Hi gh
Court to modify its order by deleting the age bar limt
nmentioned therein./ That application was opposed by the
appel l ant on the ground that in view of the policy decision
to consider all those who had worked as attenders for 90
days or nore on or after 1.1.1982, the entire order should
be vacated because as a result of the direction given by the
Court the respondents would -get a nore favorable treatnent
than the other enpanelled candidates. In view of these riva
submi ssions the High Court thought it fit to reconsider its
earlier order. It, therefore, recalled its order dated
30.3.1993 and fixed the appeal for re-hearing. Thereafter it
di sposed of the appeal by passing the order which we have
guot ed above.

The directions given by the Hi gh Court to consider the
respondents first and that too synpat hetically for
enpl oynment / appoi nt nent and give thempriority while doing so
are clearly inconsistent with the policy/scheme contained
the Approach Paper. The scheme contenpl ates preparation of

two panels - one consisting of category (i) candidates,
i.e., those who have worked for nore than 240 days and the
other of those falling in category (ii), i.e., those who

have worked for 90 days and above but |ess than 240 days.
Category (i) candidates are to be absorbed first. Persons
included in the panel of category (ii) candidates are to be
absorbed thereafter. This aspect appears to have  been
over|l ooked by the High Court. It has failed to notice that
the directions given by it would adversely affect the rights
of those persons who had worked for nore than 240 days as
attenders and are thus entitled to be absorbed first. Even
if the order passed by the H gh Court is construed as
referring to the panel of category (ii) candidates, the
directions have to be regarded as inconsistent wth the
provi sion nade in the schene as regards fixation of
seniority. Under the schene those candidates who had
enroll ed thenselves earlier with the enpl oyment exchange are
entitled to be considered senior to those enrolled |ater.
Realising this infirmty in the order passed by the
H gh Court M. Sankar Ghosh, |earned senior counsel for the
respondents, submtted that the direction given by the High
Court will not have that effect as even according to the
schene those whose nanes were sponsored by the enpl oynent
exchange are to be considered first for preparation of the
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two panels. He also subnmitted that anpbngst the candi dates
sponsored by the enploynent exchange seniority has to be
reckoned with reference to the date of registration wth
enpl oyment exchange. In support of this subm ssion he drew
our attention to Covernment of India’s letter dated
16. 8. 1990 which refers to the Approach Paper prepared in
consultation with the Mnistry of Labour in the natter of
recruitnent as well as tenporary enploynent and the letter
dated 14.12.1992 witten by the General Manager of the
appel lant to the Governnent of India for according
concurrence to the course of action which was proposed to be
taken by the Bank. He pointedly drew our attention to the

fol l owi ng pr oposal cont ai ned in the letter dat ed
14.12.1992: -
"d) In respect of candi dat es
sponsor ed by Enpl oynent
Exchange  seniority will be

reckoned wi th reference to the
date of regi stration with

Empl oynent Exchange. In
respect of candi dates not
sponsor ed by Enpl oynent
Exchange, seniority wll be

reckoned ‘from~ the date of
their first appointment in the
bank. "

He thereafter drew our attention to letter dated
9.2.1987 witten by the appellant to the enpl oynent exchange
at Cal cutta whereby it inforned the enployment officer as to
whose nanes were included inthe panel. The said letter
nmentions the enploynent exchange nunber agai nst the name of
each of those candidates. Fromthe said numbers it can be
inferred, as contended by M. Sankar Ghosh, that probably
nost of the respondents were registered with the enploynent
exchange prior to 1982. W cannot accept the submni ssion of
M. Sankar Chosh as no such plea was rai sed before the High
Court and it would also be ‘inproper to draw /such an
inference. W also find that the appellant has already
prepared a fresh panel of category (ii) candidates. |If the
grievance of the respondents is ‘that it ~-has not been
prepared according to the scheme it is open to them to
challenge it. A grievance was al so made by M. Sankar Ghosh
that the appellant has not operated the panel as it shoul d.
If that is so, it being a fresh cause of action, it is open
to the respondents to chal | enge that action .in an
appropriate forum

We accordingly allowthis appeal and set ~aside the
judgrment and order dated 21.12.1993 passed by the Cal cutta
High Court in appeal No. 973 of 1988. The order passed by
the | earned single Judge on 8.8.1988 is restored. In view of
the fact and circunstances of the case there shall be no
order as to costs.




