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These two appeal s are directed agai nst a Special Bench
judgrment of the Orissa H gh Court dated 25th January, 1999.
By the said judgnent sone of the directions contained in the
earlier Full Bench decisions have been set aside. The
appel l ants, who were Head Masters of different Private
School s, and those school s becane later on Aided Educationa
Institutions, and finally becane full fledged  Governnent
schools, are aggrieved by the inmpugned judgnment ~of the
Oissa Hgh Court as in inplenentation of the said judgnment
they cannot be continued as Head Masters.

Prior to the enactnent of the Oissa Education Act,
1969(hereinafter referred to as The Act), the educationa
activities in the State of Orissa were being regulated
through a collection of executive instructions issued by the
CGovernment fromtime to time and those instructions had been
enbodi ed in a Code, called Education Code. The provisions
of the Code had no statutory support and, as such, the
Governnment was not able to exercise effective control over
t he managenent of t he Non- Gover nient Educat i ona
I nstitutions. The managenent of such institutions were
playing hire and fire with the services of the teachers of
the institution. The Oissa Legislature felt that such
enpl oyees of the Non-Governnent Educational Institutions
shoul d be protected fromthe exploitation by the managenent,
and governnent also should have sonme control over those
Non- Governnent Institutions so that conditions of the
institutions would not deteriorate. It is with this object
the Oissa Education Act was enacted in the year 1969 and
since then has been amended fromtime to time to suit the
needs of the hour and by now the Act of 1969 has been
amended 9 times. Section 3 (m defines the wor d
prescribed to nean prescribed by rules. Secti on 6
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provides the procedure for recognition of the Educationa

Institutions. Sub-section (12) of Section 6 stipulates that
no Educational Institution shall be eligible for affiliation
or recognition by the Board of Secondary Educati on
constituted wunder the Oissa Secondary Education Act, 1952
or the Council of H gher Secondary Education constituted
under the Orissa Council of H gher Secondary Education Act,
1992 wunless it has received recognition under the Act and
continued to be so recognised. Section 10 provides the
conditions of service of the staff of aided institutions.
Section 10-C provides for constitution of a commopn cadre in
relation to all or any class of enployees of all or any
category of aided Educational Institutions as nmy be
specified in the order. ~ Mich prior to the enactnent of the
Act in 1969 the Orissa Legislature had enacted the Act in
the year 1952 (Orissa Act 10 of 1953) called Oissa
Secondary Education Act 1952 (hereinafter referred to as

the Secondary Education Act). The Act intended to
establish a Board to regul ate, control and devel op secondary
education in the State of Oissa. The expr essi on

prescribed has been defined in Section 2(i) of the

aforesaid Act to nean prescribed by regul ati ons nade by the
Board wunder the Act.  Section 3 of the aforesaid Secondary
Education Act cast duty on the State CGovernnent to
constitute a Board called the Board of Secondary Education
to regulate, control’ and devel op Secondary Education in the
State of Oissa. The Board is a body -corporate wth
per petual succession and a comon- seal. Section 2(k)
defines recognition to nean recognition for the adm ssion to
the privileges of the Board including its exam nation

Section 2(i) defines Regulation to nean Regul ation nmade or
deenred to have been nmade by the Board under ‘the Act.
Section 21 is the power of the Board to make Regul ation for
the purpose of carrying into effect the provisions of the
Act . Chapter [IX of the Regulations deals wth certain
pre-conditions in respect of the educational institutions.
Regul ation 1 of Chapter |X provides that no school 'which is
not recognised by the Board shall be permtted to present
candi dates for any exanination conducted by -the /Board.
Regul ation 17 deals wth the conditions to-be fulfilled
before perm ssion is granted to open certain classes and for
a school with class | X and above it nust have a Head Master
who has to be a trained graduate in arts or science wth
mnimm 7 vyears experience after training. It is this

condi tion prescribed under the Regul ation for bei ng
appoi nted as Head Master of an aided educational institution
which is the subject matter of controversy in the inpugned
case and was the subject matter of controversy in the cases
where earlier Full Bench of the H gh Court had taken / sone
deci sions which stood reversed by inpugned judgrment of the
Special Bench of Oissa High Court. 1In exercise of @ power
under Secion 27 of the Act a set of Rules have been franed,
called, the Oissa Education (Recruitnent and Conditions of
Service of teachers and principals and staff of Aided
Educational Institution) Rules, 1974 (hereinafter referred
to as the Recruitnment Rules). Rule 6 provides procedure
for selection of candidates on determining their nerit and
suitability in the manner as determined in Regulation of
Selection Board. Rule 7 provides condition of eligibility
of candidates. Rule 7(c) further stipulates that the age or
qualification for appointrment as a teacher and for other
posts would be the sane as for simlar or correspondi ng post
in educational institution established or maintained by the
CGover nrrent . Rule 8 carves out certain exceptions to the
sel ection by the Board as provided in Rule 6. Rule 8(3) is
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the procedure for filling up the post of Head Master and
Head M stress of schools. Regulation 17 of Chapter I X of
the Boards Regulation as well as Rule 8(3) of t he

Regul ati on Rul es are extracted herei nbel ow i n extenso: -

Regul ation 17. A school seeking to open Cdass 1X
shall be required to fulfil the followi ng conditions before
perm ssi on to open the Class is given (1)ADD Tl ONAL
ACCOMMODATI ON: - Class room of the prescribed size
Addi tional classroomof mninumfloor area of 192 sq. Ft .
And mnimm wdth of 16 ft. (If nore than two additiona
subjects are taught in the school, for every additiona
subject one nore roomhas to be provided.) (2) ADDI TI ONAL
STAFF:. - (1) Headmaster ~ :- A Trained G aduate in Arts or
Science wth mninmum 7 years experience after training.
(I'l) One Trained G aduate teacher (preferably havi ng
Sanskrit as one -of the subjects in degree stage) (I11)
Non-teaching staff:- (iii) L.D.  ‘Assistant - One

(3) ADDI TI'ONAL FURNI TURE : - These should conform the
approved list. (4) ADDI'TI ONAL APPARATUS: - These should
conform the approved list. (5) LIBRARY :- At |east books
worth Rs.250/- have to be purchased in addition to the books
al ready in stock.

Rul e 8(3) of Education Rules Vacancies in the posts
of Headmast er s of ai ded Boys Hi gh School s and
Headm stresses of Girls H gh School s and Readers, including
Principals of aided Colleges under the fold of the system
direct paynment of full-salary- cost shall be filled up by
the eligible trained graduate teachers of respective
cat egori es of Hi gh Schools and Headnmasters and Head
m stresses of respective categories of© Mddle English
School s, and by the | ecturers bel ongingto the common cadre
of the Aided Colleges, as the case may be, fromthe select
list prepared by the Selection Board in the Manner
prescribed in the Regulation framed by the Sel ection Board
for the purpose, on the basis of the recommendation / of a
Conmittee to be constituted by the Governnent which shall be
headed by the Director. The selection shall be nade on the
basis of seniority in the comon-_ feeding cadre and

per f or mance. The zone of consideration shall be thrice the
nunber of vacancies: Provided that ad hoc pronotionsto the
posts of Readers which i ncluded Principals of aided

Col | egesasters of ai ded Boys Hi gh School s and

Headmi stresses of aided Grls H gh Schools under the fold

of the systemof direct paynent-of-full-salary-cost nay

however, be made fromthe concerned comon feeding cadre for
a period of one year or till the date of receipt of select
list fromthe Selection Board, whichever is earlier with the
prior approval of Government:

Provided further that in the absence of common feeling
cadres, appointnment to the posts of Headmasters of aided
Boys’ Hgh School s and Headmi stresses of aided Grls High
Schools of the State under the fold of the system of
direct-paynent- of-full-salary cost can be nmade by the
authority from ampongst the eligible trained graduat e
teachers of the respective categories of aided Hi gh School s
and ai ded M ddl e English schools, as the case may be, on the
recormendation of the Selection Board through an open

adverti sement. The Sel ection shall be on the basis of the
length of service and performance as trained graduate
teachers in aided High Schools or Headnasters and

Headmi stresses in aided Mddle English School s.
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It may be noticed that Regulation 17 providing the
qualification of the staff, as aforesaid, came into force on
29.4.1977 and Rule 8(3) of the Recruitnment Rules came into
force on 3.5.1988. The provisions of the aforesaid Acts,
Regul ati on and Rules are conplinentary to each other and are
essentially intended to confer powers on the Educationa
Authorities of the Government to exercise control over the
managenent of the institutions and al so provide conditions
of service of the enployees so that the nanagement will not
be free to have any person as the enployee of the
institution nor would it be free to termi nate the service of
the enpl oyee whenever it |ikes, even though the power of the
Managenent vest with the Commttee of the Managenent of the
school . It nust al so be borne in mnd that no school would
be entitled to present its students appearing at the High
School Certificate Exam nation unless the school gets
recognition from the Board of Secondary Education and
further the -school nust satisfy the Board before getting
recognition that it has the nm.nimum staff with t he
prescri bed qualification as provi ded under Regul ation 17.

Prior to the enactment of Orissa Education Act, under
the so called Admnistrative Instructions called the Oissa
Educati on Code the staffing pattern of H gh School provided
that the school shall have 4 posts of trained graduate
teachers including the headnaster apart from other teachers
and clerical staff. 'Thus any trained graduate teacher could
be appointed as Headmaster under the set of Administrative
I nstructions. Until 29.4.1977 when the Regul ations framed
under the Secondary Education Act, 1952, was -anended the
prescribed qualification for the post of Headnaster of a
school was nerely a trained graduate. By virtue of the
amended Regul ation, the said prescribed qualification for
the post of headnaster of a school becane a trained graduate
in arts or science with mnimum 7 years experience after
training. It is to be noticed that schools whether private
or aided or Governnment will have to get recognition fromthe
Board of Secondary Education without which it would not be
permi ssible for the institution to present its candidates at
t he annual H gh School Certificate exam nati on and
necessarily, therefore, the institution wll be entitled to
get recognition only if it has the required nunber of staff
with the prescribed qualification and consequently a

Headmaster will have to be a trained graduate in arts or
science with 7 years teaching experience after becom ng such
trained graduate. Though the regul ati on franmed under the
Boar d of Secondary Educati on Act prescri bed the

qualification for the post of a Headmaster neither’ the
Education Act nor the Recruitnment Rules of 1974 framed in
exercise of powers wunder the Act of 1969 deal ~-with or
prescribe the qualification for the appointnent ‘of the
Headmaster of a H gh School. Rule 8 of the Recruitnent
Rul es, however, provides exception to the selection by the
Board and Rule 8(3) of the said Rules provides the procedure
for filling up of the vacancies in the post of Headmaster
and the aforesaid Rule 8(3) came on 3.6.1988. As has been
st at ed earlier, under the Oissa Education Code the
prescribed qualification for the post of Headnaster of a
school was nerely a trained graduate whereas wth effect
from 29.4.1977 the prescribed qualification for the post of
Headmast er under the Regul ations framed under the Board of
Secondary Education Act becane a trained science graduate
with 7 years of teaching experience after becoming a trained
gr aduat e. Since the provisions of the Regulation, Act and
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the Rules are conplinmentary to each other, it nust
necessarily be held that no school can have a Headnaster
after 29.4.1977 who does not possess the qualification of 7
years of teaching experience as a trai ned graduate teacher

The schools usually start in villages on private donations
and continue for some period on the tuition fee received
from the students and the donation of the 1local public.
After continuing for some period the State Governnent grants
financial assistance , called Gant-in-aid and on receipt of
such grant school s becane aided educational institutions, as
defined in the Act as well as the Recruitnment Rules of 1974.
Though the conditions of service of an aided educationa

institution is governed by the provisions of Recruitnent
Rul es of 1974 which Rul e confers adequate control with the
Educational Authorities even.in the matter of appointnent of
teachers in the institutions but the same having no
application to the private schools, the Managing Committee
of the private school's who continue to be the enployer and
were appointing teachers including the Headmaster on their
own. Though such private schools are also required to get
recognition from the State Government wi thout which they
would not be eligible for affiliation or recognition by the
Board of Secondary Education constituted under the Oissa
Secondary Educati on Act, 1952, yet at the time of
recruitment of the personnel the Educational Authorities
were not having any control over the process of recruitnent
and in the process many private schools which later on
became aided educational institutions and finally |anded up
as Governnment schools continued to have Headmasters even
subsequent to 29.4.1977 when Regul ation 17 was inserted by
amendnment without 7 years of teaching experience after being
a trained graduate. Right of such people to continue as
Headnmaster canme to be considered inthe First Full Bench
Judgnent in the case CGolakh Chand Mhanty vs. State of
Oissa and others After el aborate discussion of the
different provisions of the Act, Regulation and the Rules
the said Full Bench in its( judgnent recorded five
concl usions which have been quoted in paragraph 3 of the
i mpugned judgnment of the Special Bench. A Batch of Wit
Petitions subsequent to the aforesaid Full Bench decision in
Gol akh Chand Mbohantys case (supra) when were |isted before

a Division Bench the Division Bench felt that by applying
the ratio of the Full Bench decision in Golakh~ Chand
Mohantys case (supra) great harassment woul d be caused to

all those teachers who had been appoi nted as Headmasters of
di fferent un-aided schools when there was no such enbargo or
requi rement of 7 years of teaching experience as trained
graduate teacher was there and consequently, ol akh Chand
Mohantys case (supra) nmay be re- considered. These batch

of cases were heard by the subsequent Full Bench ~and the
subsequent Full Bench also cane to the conclusion‘that the
decision in olakh Chand Mohantys case (supra) does not

need re-consideration, as has been noticed in paragraph 4 of
the i npugned judgment of the Special Bench. After answering
the reference, the cases were listed before the Division
Bench of the Orissa High Court and the | earned Judge of the
Division Bench felt, because of conflicting views of the
earlier Division Benches of the said Court on the question
whet her the Inspectors order or approval of an incumbent of
headmast er-i ncharge of the school is protected under
conclusion no. 2 recorded by the Full Bench in the case of
Col akh  Chand Mhany (supra), and accordingly referred the
cases again to a larger Bench. Wen the cases were |listed
before the Full Bench, the Full Bench felt that though a
single question has been referred to but yet there renmain
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sone grey areas in the earlier two decisions of the Ful
Bench and, therefore, Special Bench of Five Learned Judges
was constituted to examine the entire controversy afresh.
After a thorough consideration of the matter Special Bench
recorded its conclusion in paragraph 19 which are quoted
her eunder : -

(a) The decision of the Full Bench of this Court in
Col akh Chandra Mhantys case (supra) as contained in
sub-paras (2), (3) and (4) of paragraph 26 is contrary of

I aw. I n paragraph 26(2) of the judgment, use of expression
appointnents is admttedly inproper as there is no
guestion of direct appointnment. |n paragraph 20, the Ful

Bench itself observed that all posts were to be filled up as
required by Rule 8(3) of the Rules. Regulation 17(2) of
Chapter [|IX of Boards Regulations is applicable to both

aided and wunaided institutions and only when a person is
trained graduate with mni mum of seven years of experience
after 'training is eligible to becone as Headmaster. (b) In
Priti Ranjans case (supra) the second Full Bench obseved

that the _date 3.6.1988 has rational nexus with the object
sought to be achieved by the provisions. The conclusion is
i ndefensible in viewof the analysis made above. The basis
for such conclusion was enactnment of Rule 8(3). |IN VIEW of
the analysis made/'that the Regulation 17(2)(i) operated at
all times, the basis for such conclusion does not hold good.
The conclusion in Gol akh Chandra Mhantys case (supra) as

followed in Priti Ranjan Pradhans case that in cases where

prescribed qualification had not been acquired by 3.6.1988,
but were acquired subsequently were to be approved is
clearly without any basis. .............7. (¢) The orders
of approval passed by the Inspectors of Schools are of no
consequence and do not have any force onthe question of
promotion in terns of Rule 8(3).

It is these conclusions of the Special Bench which are
bei ng assailed in these appeal s.

M. Ranjit Kumar, |earned counsel apapearing for the
appellant in C A 3190 of 1999 contended with force that
the wearlier Full Bench in Golakh Chandra Mhantys case
(supra) having considered the relevant provisions of the
Act, Regulation and Rules franed thereunder and having
i ssued Five directions which were re- affirmed by the Second
Full Bench judgment and those judgnents not being assailed
by the State or any other aggrieved party, benefit ~accrued
to the persons pursuant to the said judgnent cannot be taken
away by the subsequent Special Bench judgnment which is being
i mpugned in these appeals. He further contended that the
provisions of the Oissa Educati on Code having continued to
remain in force so far as private schools are concerned, and
there being no requirenment under the Oissa Education Act,
1969, or the Recruitnent Rules framed thereunder of the year
1974 that the Headmaster nust be a trained graduate with 7
years of teaching experience as a trained graduate, the
headmasters of private schools |ater on cannot be deprived
of that right when the school becomes aided school or the

government  school . Thi s judgnent of the Special Bench on
that score, therefore, cannot be sustained. The | earned
counsel further wurged that the expression approval in

second direction of Golakh Chandra Mhantys case (supra)

nmust nean approval of Inspector of schools and consequently
wher eever the appoi ntnent as Headnaster has been approved by
the Inspector of School until the inpugned Special Bench
Judgnent those Headmasters cannot be discontinued of their
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right to continue as Headnaster and getting the pay scale
attached to Headmaster and the inpugned judgnent nust be
held to be only prospective in nature.

M. A. K. Pradhan, the | earned counsel appearing in
other Civil Appeal reiterated the contentions raised by M.
Ranjit Kumar and further added that there was no bar for
direct recruitment for the post of Headmaster so |long as the
schools were neither aided nor governnent and to those
category of enployees, the provisions of Recruitnent Rules

will have no application inasmuch as the Recruitnment Rules
of 1974 apply to service conditions of the A ded Educati ona
I nstitutions. Consequently those enployees right to get

the scale of pay attached to Headmaster cannot be said to
have been taken away by the i nmpugned judgnment. He had al so
urged that in view of the ternms of reference in the batch of
cases it was not open for the Special Bench to re- exam ne
the entire matter afresh even though the State or any other
person had not chall'enged the Full Bench Judgenent in Gol akh
Chandra  '‘Mbhantys case (supra) as well as the subsequent
Ful | Bench decision re-affirmng the sane.

M. J. R Das, the learned counsel appearing for the
State of Oissa, M. P.N. Mshra, |learned senior counse
appearing for some of the interveners and M. Sanyal

| ear ned seni or counsel appearing for “another set of
interveners on the other hand contended, that the latter
Full Bench while hearing the batch of cases having felt it
necessary to re-examne the correctness of the observations
made in the CGol akh Chandra Mohantys case (supra) and for

that purpose having constituted a | arger Bench of 5 Judges,
the contention that it had no jurisdiction to gointo the
matter is wholly unsustainable. Accordingto M. J. R Das
the expression approval in the direction no. 2 in Golakh

Chandr a Mohant ys case (supra) must nean approva

contenplated under Rule 8(2)(b) of the Recruitnent Rules of

1974 and consequently any approval of any illega
appoi ntnent not by the Conpetent Authority or sonebody el se
would not anopunt to the approval. It was alsourged that

the provisions contai ned in Board of Secondary Education and
the Regul ations framed thereunder, the Oissa Education Act
and the Recruitment Rules of 1974 | aid down the conditions
of services of the Aided Educational Institution being
conplimentary to one another and the Regulation itself
having provided the mininmmaqualification for the post of
Headmast er as trained graduate and 7 years -teaching
experience it would not be permssible for a Court to hold
otherwi se, and therefore, the Special Bench rightly took up
the matter and renmoved the anonalies. Even on the question
of adjustnment of equity or equitable consideration this
contention that the mininumqualification prescribed under
the statutory provision cannot be dispensed with by the
judgrment of Court and as such the Special Bench rightly held
the so called approval, if any, of the Inspector of Schools
is null and void.

Having exanmined the rival contentions and on a
thorough scrutiny of two earlier Full Bench decisions as
wel |l as the inpugned judgment of the Special Bench we are of
the considered opinion that the Special Bench rightly
thought it appropriate to reconsider the entire matter
afresh and re-deternmine the issues involved in the |ight of
the relevant provisions of the Act, Rules and Regul ations
after hearing at length on all issues and there was no
infirmty on that score even though the point of reference
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was of alimted nature. Courts exist to interpret the | aw
and while exanmning the provisions of any Act, Rule or
Regul ation, if it is felt that the earlier decision on the
guestion is not clear on any particular issue or has created
confusion in resolving the disputes or has caused hardship
to a group of people, it would be the duty of the court to
re-examine the matter after giving opportunity to al

parties concerned and by such process question of taking
away anybodys vested right does not arise. In the case in

hand it is not a particular wit or order that had been
i ssued in favour of any individual is sought to be nullified
by the subsequent Special Bench decision. On the other hand
the erroneous conclusion of the rel evant provisions of the
Act, Regulation and Rules are sought to be corrected and we
see no infirmty in this approach of the Special Bench

That apart, though point of reference my be of a linmted
nature but in answering the sane if the Court feels that it
would bein the'interest of justice to constitute a |arger
Bench 'and exami ne the correctness of any earlier concl usion
whi ch mi ght have been nmade on an erroneous interpretation of
any provision, then there would be no fetter for adopting
that procedure. In this view of the matter we see no
infirmty wth the ~approach of the Special Bench in
re-examning the issues-afresh in the light of the rel evant
provisions of the /Act, Rules and Regul ations. W have al so
carefully exam ned the concl usions of the inpugned judgnent
of the Special Bench and we are unable to persuade oursel ves
to agree with the submission of M. ~Ranjit Kumar that the
said conclusions are either erroneous on interpretation of
rel evant provisions or-in any way intended to take away the
rights of any persons who have got the benefit of the
earlier Full Bench decision. It is not disputed that wth
effect from 29.5.1977 Regulation 17 in the Board of
Secondary Education has been brought into force which makes
it obligatory for every institution to have a Headmaster who
must be a trained graduate and nust have 7 years of teaching
experience as a trained graduate teacher. |f subsequent to
29.5.1977 any appoi ntnent has been nmade to the post of Head
Mast er contrary to the af oresaid provisions of t he
Regul ation then the said appointnent would be invalid
appoi ntnent and woul d not confer any right on the appointee.
The expression approval used in the second direction -in

Gol akh  Chandra Mhantys case is referable to the approva

contenpl ated under Rule 8(2)(b) of the Recruitnent Rule and,

therefore, if there has been an approval by the Director
then in such a case the appointnment nmade after the prior
approval would not be invalidated. In our ~considered

opi nion the conclusion of the Special Bench that an approva
of the Inspector is no approval in the eye of law is the
correct position, and as such, does not require any
interference by this Court. W would further nake-it clear
that a person who has been appoi nted as Headnaster incharge
cannot claimany right on the basis of that appoi ntnent even
if the same mght have been approved by any Competent
Educational Authority. The Incharge Headmaster is not the
sanme as the Headmaster of the school and it nerely entitles
a person to renmain incharge and di scharge the duties of a
Headnast er. In this view of the matter where the
appointnent itself has been to the post of Headmaster as
i n-charge, and such appoi ntment had been approved, obviously
the said appointee cannot claim to be continued as
Headmaster or to be entitled to get the scale of pay
attached to the post of Headnaster. The Special Bench in
the inmpugned judgnment has correctly analysed the different
provisions of the Rules and Regul ations and have rightly
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cone to the finding on the directions 2, 3, 4 and 5 of the
earlier Full Bench decision in Golakh Chandra Mhantys
case.

In the aforesaid premi ses, we do not see any infirmty
with the conclusions arrived at by the Special Bench
requiring interference by this Court. The appeal s
accordingly fail and are di sni ssed.




