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The present appeal along with other connected appeals is
on the question of wvalidity and proper interpretation of
i mpugned provi sions of Cal cutta Minicipal Corporation Act
1980 (hereinafter referred to as the 'Act’ for short), which are
contained in Part |V Chapter Xl | under the Heading
"Powers of Taxation and Fixation of Consolidated Rates.
The t hree Judges’ Special Bench of the Hi gh Court of
Calcutta on a reference made by the Division Bench of the said
Court, on the validity and interpretation of the inpugned
provisions of the Act relating to taxes on property has delivered
a common judgrment in different Wit Petitions, which has
been assailed by tenants, sub-tenants and | andl ords by
separ at e appeal s which are bei ng deci ded by this common
judgrment. It is not in dispute that the State Legislature is
conpetent to make a | aw conferring authority on the | oca
bodi es to i mpose property tax to generate revenue for
providing civic amenities |ike supply of water, drainage,
sewerage, collection, renoval and disposal of solid waste, fire
prevention and fire safety, maintenance of streets and public
pl aces and other allied services in the nunicipal areas where
| ands or buildings are situated. A brief survey of the history of
the legislation is necessary.

The repealed Act i.e. Calcutta Minicipal Act of 1951

l evied equal tax on owner and occupier of the |ands-and

buil dings within the nmunicipal area. |t provided for issuance of
two separate Bills where the prenises are occupi ed only by one
tenant. The occupant’s share of tax was collected fromthe
tenant as the occupier’s Bill. However, in the case of prenises
havi ng nore than one occupier, the 1951 Act had provided that

the taxes under both the Bills i.e. the owner’'s and the
occupier’s Bill, would be paid by the owner, but in turn, he was
conpetent to collect half of the total taxes paid i.e. occupier’s
share proportionately from each occupier. The taxes were
charged on the rent payable and the rate was also low. The
wor ki ng of the above provision of the Act of 1951 resulted in
devel opnent of a system where the occupier’s share of tax was
included in the rent by the owner and both the shares were

paid by the owner to the municipality instead of owner paying
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the taxes and then pursuing renedi es agai nst the tenants for
collection of the portion of tax inposed by the Act on the
tenant or occupier.

In conformty with the above nentioned provisions of

the Municipal Act 1951, the West Bengal Prem ses Tenancy Act
1956 (shortly referred to as ' Tenancy Act’) provides that 50%
of the total property tax can be included in the "Fair rent."

According to the Corporation, with the ever-increasing
popul ati on of Calcutta and requirenent felt of increasing and
improving the civic anenities, it is found necessary to increase
property tax particularly on | ands and buil di ngs which are being
put to use within the municipal area for non-residential and
conmer ci al purposes. The earlier system which existed under

the Municipal Act of 1951, the revenue collected through
property tax was limted by the "Fair rent" fixed under the
tenancy law. To augnment revenue of the Corporation for

i ncreasing and maintaining the civic anenities it was felt
necessary that a separate ' Surcharge’ should be |evied on
properties occupi ed for non-residential or commercia

pur poses.

The present Act was enacted in 1980 providing for

val uation on the basis of market rate of rent and hi gher rate of
tax by introducing a consolidated rate of tax conbining the
tax on owners and tax on occupiers. _The ’'surcharge

| evi abl e on the occupiers of properties for non-

residential /commercial use was included in the "consolidated
rate."” The present Act by the inmpugned provisions provides for
collection of the entire tax naned as "consolidated rate"

i nclusive of owner’s and occupier’s share fromthe owner with
the right being given to the owner to make recovery of unpaid
"surcharge’ from the occupier or the tenant as 'rent’.

For appreciating the nature of various chall enges made

to specific provisions of the Act, it would be necessary to
exam ne generally the schenme of the Act under Chapter Xl I

on subject of Power of taxation and fixation of

"consolidated rates."” Under Section 2(60) the word

"Cccupier" is defined to include an owner living in or otherw se
using his building and a tenant or any person for the time

being paying or liable to pay to the owner the 'rent’ or any
portion of the rent. Section 2(62) defines the word 'owner’ to
i ncl ude person for the tinme being receiving the rent of the
property on his own account or as agent or trustee.  Section
170 is a charging section which empowers the Corporation

amongst other taxes to levy tax on consolidated rate on | ands
and buildings. Section 171 and 171(2) provide that such
consolidated rate shall be 11% where the annual val ue of the
property does not exceed Rs.600/-. Wiere t he annual val ue
exceeds Rs.600/- but does not exceed Rs.18,000/- the

percent age or annual value is worked out on a mathematica
formula which is specified thus "by dividing the annual val ue by
600 and then adding 10 to the quotient. The sumthus worked

out being rounded off to the nearest first place of the decinmal."
Where the annual val ue exceeds Rs.18,000/- the consolidated

rate woul d be 40% of the annual value."

Sub-section (4) of Section 171 which is mainly attacked

by the appellants provides that "where any |and and buil ding or
hut or portion thereof is used for comercial or non-

resi dential purpose, the Corporation may |evy a surcharge on
the consolidated rate on such | and or building or hut or
portion thereof at such rate not exceedi ng 50% of the
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consolidated rate as the Corporation may fromtinme to tine
determne." It further provides that "where only a portion of
the land or building or hut is used for such purposes i.e. other
than residence, the anpbunt of the consolidated rate payable in
respect of the said portion shall be separately cal cul ated while
fixing the consolidated rate.”

Section 174 | ays down the net hod of determ nation of

"annual valuation.’” The said section provides that for the
pur pose of assessment of consolidated rate the annual val ue of
any | and or building shall be deened to be the gross annua
rent including service charges, if any, at which such | and or
building mght, at the tinme of assessnent, be reasonably
expected to let fromyear to year, |less an anount of 10% for
the cost of repairs and other expenses necessary to maintain
such land or building in a state to conmand such ’gross rent.’

Sub-section 4A of Section 171 |ays down an alternative

node of determ nation of annual  valuation for consolidated rate
where thi's gross annual value on the basis of rent, likely to be
fetched, is unascertainable. By the alternative node 'gross
annual rent of such land or building shall be deened to be
7.5% of the value of the building obtained by adding the
estimated cost of erecting building at the tinme of assessnent

| ess a reasonabl e amobunt to be deducted on account of
depreciation to the estimted present narket value of the
land.” Section 178 enables State Governnent ‘to frane rul es

for determ ning value of any land and building.in Calcutta and
the rules so franed and regul ati ons thereunder are to
constitute the Muinicipal Assessnment Code.

This Court in the case of India Autonobiles Ltd. vs.

Cal cutta Municipal Corporation [2002 (3) SCC 388]

dealing with the provisions of the Act, has indicated all relevant
factors which have to be taken into account for determnination

of annual letting value and assessnment of tax on properties. In
such determ nation, the relevant circunstances are anongst

ot hers actual rent received, hypothetical standard'rent, the
rent paid by sub-tenant, if any, the prevalent rate of rent of
ands and building in the vicinity of the property being
assessed. The rel evant observations of this Court in the case of
I ndi a Autonobiles Ltd (Supra) reads thus :-

"The argunent that the rent actually received by
the owner shoul d al ways be deened to be

reasonabl e rent in the absence of fraud, collusion
and ot her extraneous considerations is too genera
and broad proposition of |aw which cannot be
accepted for the purpose of determ ning the annua
val ue of the property for the purposes of Section
174 of the 1980 Act. In the light of clear and
unanbi guous provisions of Section 174 of the 1980
Act, it cannot be held that the amount realised by a
tenant froma sub-tenant cannot, at all be taken
into consideration for the purposes of determning
the gross annual rent in the absence of extraneous
consi derations. There is no substance in the
submi ssi on of the | earned counsel appearing for the
appel  ant that allow ng the nuniciapl corporations
to assess the annual rateable value on the basis of
the incone of a tenant fromthe property would be
grossly unfair and woul d have the effect of
rendering the rate provisions of the Act
unreasonabl e, arbitrary and unconstitutional. The
Act itself has taken care by naking sufficient
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provision in Sections 193 and 194 regarding the
liability to pay the rent and apportionnent of such
liability when the prenises are assessed, let or
sub-let. On proof of creation of sub-tenancy, the
owner of the building my also be entitled to seek
eviction of their tenants under the rel evant

provi sions of the Rent Acts applicable in the State
where the land or property is |ocated. W find

sone substance in the subnission of the |earned
counsel for the appellant that permitting the
muni ci pal authorities to assess the annual val ue
only on the basis of the rent paid by the sub-tenant
to the tenant and fixing its liability on the owner
may adversely affect the owners of the buil dings
who have let their prenmises at a tinme when rents
were neagre and who under the rent contro

statutes are deprived of getting possession back of
the lands and buildings fromtheir tenants. The
1980 Act, 'therefore, requires application of mnd by
the nmunicipal authorities to determine the rents on
t he basi s of reasonabl eness by keeping into

account all relevant circunstances including the
actual rent received by the owner, hypothetica
standard rent, the rent being received by the

tenant from his sub-tenant and ot her rel evant

consi deration, such as prevalent rate of rent of

l ands and building in the vicinity of ‘the property
bei ng assessed. Only because the owner of the

buil ding is not getting the same rent which the
sub-tenant is paying to his | essor, cannot be nade
a basis to deprive the corporations from
determ ni ng the annual valuation and taxing the
 and or building on that basis. If such a pleais
accepted, it would be against the provisions of the
statute which has been enacted to provide civic
services in the formof water, drainage, sewerage,
collection, renmoval and di sposal of solid waste, fire
prevention and fire safety nmintenance of street

and public places etc., in the nunicipal area where
such land or building is situate.

.................. We are of the view that the basis for
determ nation of annual rent value has to be the
standard rent where the Rent Control Act is
applicable and in all other cases reasonable
determnination of such rent by the nunicipa
authorities keeping in view various factors as

i ndi cated herein earlier, including the rent which
the tenant is getting fromhis sub-tenant. In
appropriate cases the owner of the property may

be in a position to satisfy the authorities that the
gross annual rent of the building of which the
annual val uati on was bei ng determ ned cannot be

nore than the actual rent received by such owner
fromhis tenant. The nunicipal authorities shal

keep in mnd the various pronouncenents of this
Court, the statutory provisions made in the

speci fied Minicipal Acts, keeping in mind the
applicability or non-applicability of the Rent Act and
the peculiar circunmstances of each case, to find out
the gross annual rent of the building including
service charges, if any, at which such |and or

buil ding mght, at the time of assessment, be
reasonably expected to let fromyear to year in
terns of Section 174 of the 1980 Act".
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Further, sub-section (6) of section 178 obligates the

Muni ci pal Commi ssioner to supply on paynent necessary
information to owner, |essee or occupier about the

apportionnment of the "consolidated rate" of such property

among several occupiers of such land or building. Furnishing of
such information, however, does not preclude the Corporation
fromrecovering the dues fromany of such persons owni ng or
occupying land or building. Section 180 provides for revision of
the assessment of valuation for consolidated rate and enabl es
owners and occupiers of the property to submt returns

pursuant to public notice for revision of assessment of annua

val ue. Section 182 obligates the owner or occupier to submt
returns in the prescribed tine. The assessnment list or the

revi sed assessnment list-is open to inspection and a public

noti ce for that purpose shall be issued in accordance with
Section 184. Before revising the annual valuation, public
notices as also witten notices will be given to the owners and
occupi ers ‘and they will be heard by the Minicipa

Conmi ssioner. This is the requirenent of sub-section (1) to

(4) of Section 184. Were the assessnents are anended, a

fresh notice is required to be issued to owners, |essees and
occupi ers for consideration of the proposed amendnent.

Section 186 gives a right of filing objections against val uation
or assessnment, to the owner as also to any person liable to pay
the consolidated rate. Under Section 188, the objector wll

have an opportunity of hearing on his objection before the
conpetent authority. ' Section 189 provides for an appea

agai nst the assessment to Assessment Tribunal. The appea

can be preferred by the owner or person |liable to pay
consolidated rate. The pre-condition of hearing of the appeal is
deposit of consolidated rate determ ned.” Section 193 specifies
the persons on whom ' prinarily’ consolidated rate is |eviable.
The persons specified include the lessor,’” where the | and or
building is let; the ’'superior lessor,” where the | and or building
is sub-let and 'owner’ or the person in whomthe right to |let
such land or building vests, where the land or building is unlet.

The nost controversial provision the validity of which is

guesti oned by the appellant is Section 194 providing for
apportionnment of liability or "consolidated rate" between

owner, tenant, sub-tenant or occupier. Sub-section (1) of

Section 194 | ays down that where annual val uation exceeds the
amount cal cul ated on the basis of actual rent the person-on

whom the "consolidated rate" is "primarily’-leviable shall be
entitled to receive fromthe tenant the difference between the
anount of the consolidated rate and anount which woul d be
leviable if the "consolidated rate” were calculated on the basis
of the "rent’ payable to him The object of this provision is that
consolidated rate calculated on the basis of rent fetchable from
the prem ses should not be a sole burden on the | essor or the
owner. Hi s burden of tax is limted to the consolidated

rate to be calculated on the basis of actual rent received

by him The additional burden of "consolidated rate" is

shared by the tenant or occupier including ’'surcharge’ where

the property is being used for non-residential/comercia
purposes. The same nethod is to be adopted in accordance

with sub-section (2) of Section 194 where the accomodati on

is sub-let. 1In that eventuality, the burden of tax on tenant
woul d be proportionate to consolidated rate cal cul able on the
basi s of actual rent received by himand the remaining which is
to be calculated on the basis of likely rent would be shared by

t he sub-tenant.

Section 195 of the Act |ays down the node of recovery
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of the 'consolidated rate’. Under sub-section (1) of the said
section, the primary liability would be of the '|lessor,’ 'superior
| essor’ or '"the owner.’” |If the "person primarily liable to pay

the "consolidated rate," fails to pay, it will be recoverable from
the occupi er by attachment of his rent in proportion to the sum
due against him On such recovery fromthe occupier, the
occupi er would be liable to adjustnment of his dues to the

| essor, superior |lessor or the owner. Apart fromthe above,
there are other npdes of recovery by a service of Bill and
noti ce of demand and coercive nmethod under Bengal Public

Demands Recovery Act, 1913. On failure of the person to pay
the tax on demand under section 219, recovery can be made

by distress and sale of his novable property. Section 225
enpowers the Muni ci pal Conm ssioner to recover the

consolidated rate fromthe occupier by attachment of his rent.
On failure of occupier to pay such rent, the anount will be
recovered as arrears for tax.

The other controversial provision, which is forcefully

attacked by the appellant, is contained in Section 230 providing
for apportionnent of "consolidated rate" by the 'person
primarily-liable to pay’ i.e. the |essor, superior |essor or the
owner of the land or building. This provision empowers ’'the
person primarily liable’ to recover the consolidated rate to the
extent of half fromthe occupier, if there is only one occupier of
the property. |If there are nore than one occupier, he can
recover from each occupier 'half of such sumas bears to the
entire amount of rate so paid by the owner-the sane

proportion as the value of the portion of the land or building in
the occupation of such occupier bears to the entire val ue of
such land or building.” It further provides that if there are
nore than one occupi er "such half of the amount may be
apportioned and recovered from each occupier in such

proportion as the annual value of the portion occupied by him
bears to the total annual val ue of such l'and or building.’

Wth regard to the 'surcharge’ included in the

"consolidate rate’ which is levied on properties used for non-
residential /commerci al purposes, clause (b) of Section 230
enpowers the "person primarily liable to recover entire anmount
of surcharge fromthe occupier and if there are nore than one
such occupi er, the surcharge is to be apporti oned and

recovered in such proportion as the annual value of the portion
occupi ed by himbears to the total annual val ue of such

property.

Section 231 is also a provision to which serious

exception has been taken by the appellant. It provides that

the 'person primarily liable’ to pay any consolidated rate is
entitled to recover portion of the consolidated rate i'ncl uding
surcharge fromthe occupier of the property and for that

purpose 'the person prinmarily liable shall have the same rights
and renedies as if such sumwere 'rent’ payable to him by

the person fromwhom he is entitled to recover such

sum

The | earned counsel appearing for the appellant in this

batch of petitions in their own way and different status of their
clients, have mainly challenged the provisions of sections 184,
189, 194, 230, 231 and 234A. It is contended in common t hat
they are unworkabl e, inpractical and hence unconstitutional

It is submtted that although, a nmmjor portion of the tax is
actually levied on the tenants, sub-tenants and the occupants,
there is no proper nachinery, method and node of assessnent

by involving this class of persons. They are, thus, denied
opportunity in the method of valuation and assessnment. There
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are no |l egal and constitutional safeguards against illega

determ nation of consolidated rate before effecting recovery by
coercive action of attachnent of rent or distress and sale of the
property on which tax is inposed.

We have al so heard | earned counsel appearing for the
respondent - Cor por ati on, who has taken us through the various
provi sions of the Act. He strenuously urged that the alleged
ground of unworkability of the provisions is a tota

m sconception of the provisions and their misinterpretation. It
is submitted that primary liability to pay tax is on the owner of
the property but in cases where the property has been let or

subl et, the burden of tax is apportioned between the owner as

| essor and the | essee or sub-lessee as the occupants. It is
submitted that it is inpractical in a netropolitan city like

Cal cutta where there are several nulti-storeyed buildings to
grant opportunity of participation in determ nation of valuation
and assessnent of ’'consolidated rate’ to all and at every stage.
It is also submtted that the provisions of the Act do provide a
reasonabl'e safeguard to the tenants, sub-tenants or occupiers

to object to the assessment or revised assessnent. They have
right to file return, file objections and on deposit of tax

determ ned, prefer appeals.” It is submtted that none of the
provi sions can be said to be unworkable and, in fact, they have
satisfactorily worked so far. It is submtted that if there are

any grievances agai nst the action of any of the Authorities
under the Act, it is open to the aggrieved party to approach the
appel l ate forumor ‘the regular courtsin accordance with | aw

Havi ng thus exam ned the schene of the Act as al so

broadly the grounds urged, we shall now deal w th specific

provi sions of the Act which have been assail ed by the counse
appearing for the appellants.

Chal l enge to Section 194 read with Section 230:

In assailing the provisions of Section 194 read with 230

of the Act it is argued that although, the owner is liable to the
extent only of 50% of the property tax, he is authorised to
collect the entire "surcharge’ as well as water tax/other charges
fromthe tenants who are ultimately liable. The liability of
landl ord is confined only to 50% of the property tax on the

basis of the actual rent received while the remaining portion of
the "consolidated rate’ inclusive of, surcharge, water tax and

ot her charges are recoverable fromthe tenants. For

determ nation of the 'consolidated rate’ even though the
liability of the landlord is Iimted to 50%of the property tax, al
requi site notices for valuation and assessnent are given to the
| andl ords who may not bother to seriously contest the case

before the conmpetent authority because their liability is limted
and rest of the liability is on the tenant.

W have exani ned the provisions contained in sections

194 and 230 of the Act and other relevant provisions. W find
that the grievance raised is not borne out fromthe provisions
contained in Chapter XIl of the Act which indicate various steps
for determ nation of ’'consolidated rates.” W have exam ned

the schene in detail and we find that at the time of

determ nation of valuation, assessnent, revision of assessnent
and amendnent of the assessment, public and witten notices

are required to be given to all concerned parties including
owner, tenant, sub-tenant and occupier’ on tax and 'surcharge
proposed to be levied for commercial or non-residential user of
the properties. The tenants, sub-tenants and occupiers are
entitled to witten notices. The provisions contain a detailed
procedure under which the tenants, sub-tenants or occupiers
pursuant to a public notice and witten notice, are entitled to
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participate in the process of valuation and assessnent of
consolidated rate by filing returns and objections. See section

181, 184 and 186 of the Act which read thus :-

"181. Subm ssion of returns and inspection of

| ands and buil di ngs for purposes of

assessment. - (1) The Municipal Conm ssioner

may, with a view of enabling himto determ ne the
annual value of any land or building [in any ward or
part thereof] and the person primarily liable for the
payment of any consolidated rate on such | and or
buil ding, [by a public notice,] require the owner

or the occupier of such l'and or building or

portion thereof to furnish a return in such

form wthin such period and in accordance wth
such procedure as may be prescri bed.

(2) The Munici pal Conmi ssioner may, [by a public
notice,] require the owner or the occupier of any

| and or building {in any ward or part thereof] used
for public cinema shows or-theatrical performances
or as a place of simlar pulic recreation, amusenent
or entertainnent to furnish a return in such form
within such period and i n accordance w th such
procedure as nay be prescribed.

(3) Every owner or occupier [of any land or

building referred to'in the public notice] under sub-
section (1) or sub-section (2) shall be bound to
conply with such notice and to furnish a return

with a declaration that the statenent made therein
is correct to the best of his know edge and beli ef.
(4) [* * * * * * *]

(5) [***********
(6) [ * * *x * * * * ]
(7)

"184. Public notice and inspection of

assessment list.-(1) Wen the annual val uation
under sub-section (2) of section 179 or a genera
reval uati on under sub-section (1) of section 180 in
any ward of the Corporation or part thereof, as the
case may be, has been conpl eted, the Minicipa
Conmi ssi oner shall cause the respective val uation
to be entered in an assessment list in such form
and containing such particulars with respect to
each land or building as nay be prescribed.

(2) When the assessnent |ist has been prepared

the Muni ci pal Conmi ssioner shall give public

noti ce thereof and of the place where the list or a
copy thereof may be inspected, and every

person clainmng to be the owner, |essee, sub-

| essee or occupier of any land or buil ding

include in the list and any authorised agent of
such person shall be at liberty to inspect the |ist
and to take extracts therefrom free of charge.

(3) The Munici pal Conmi ssioner shall give public
notice of the place, tine and date, not |ess than
one nonth after the preparation of the assessnent
list as aforesaid when he will proceed to consider
the annual val uations of |ands and buil di ngs
entered in the assessnment list, and in all cases in
whi ch any land or building is for the first time
assessed, or the annual value of any |and or
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building is increased, he shall also give

witten notice thereof to the owner or to any

| essee, sub-lessee or occupier of such |and or
buil di ng and shall al so specify in the notice the
pl ace, time and date, not |ess than one nonth
thereafter, when he will proceed to consider such
val uati on.

(4) When a revision in the annual valuation of any
 and or buil di ng has been nade under sub-section
(2) of section 180, the Minicipal Conm ssioner
shal | cause the respective valuation to be entered
in the assessnent |ist and shall give a witten
noti ce thereof to the owner or to any |essee,

sub-1 essee or occupier of such |land or buil ding,
and shall also specify in the notice the place, tinme
and date, not |ess than one nonth thereafter,

when he wi ||l proceed to consider such valuation”.
"186. (Objections agai nst val uati on of

assessment.- Subject to the provisions of section
181 or section 182, any objection to the annua
value of a land or building as entered in the
assessnment |ist shall ‘be made by the owner or the
person liable to pay the consolidated rate, in
witing, to the Minicipal Comm ssioner before the
date fixed in the notice under Section 184 [or
section 185] and shall state in what respect the
annual value is disputed".

[ Underlining for enphasi s]

Lear ned counsel appearing for the Corporation submits

that in the city of Calcutta, there are such l'arge nunber of

mul ti-storeyed buildings that service of individual notice to
each tenant, sub-tenant as al so on-all the occupants of such
bui | di ngs and gi ve them opportunity of hearing at every stage
woul d not only be a marat hon exercise invol ving

i nsurnountabl e practical difficulties and bottlenecks but would
nake t he whol e process highly cunbersone, if not, inpossible

in finalising the assessnent within a reasonabletinme. 1t would
al so put the Corporation to such a colossal establishment

expendi ture which may be nore than the actual anpbunt of tax

that m ght be | evied and found recoverabl e.

Such argunent cannot be accepted. The underli ned

portion of the provisions of the Act is requiredto be foll owed
and it grants effective participation to tenants, sub-tenants and
occupants who, pursuant to public notice or witten notices,
approach the conpetent authority by raising objections and
claimopportunity of hearing in the course of proceedings. W,
therefore, find that the provisions of the Act allow full and

ef fective participation to the tenants, sub-tenants or occupants
in the process of assessnent of consolidated rate.

Taki ng i nto consideration, however, the practica

difficulties particularly concerning nmulti-storeyed buildings
occupi ed by several tenants, sub-tenants and occupants, a

nere non-issuance and/or service of public and witten notices
to all concerned individuals who are 'persons primarily |liable or
liable’, would not be treated by concerned authorities and
courts as invalidating the consolidated rate determ ned and
apportioned on various persons regardi ng such buil ding/

bui | di ngs unl ess a serious prejudice is found to have been
caused to the persons aggrieved.

Sonewhat simlar provisions in Bonbay Provincia
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Muni ci pal Corporation Act, 1949, were exam ned and simlar
chal | enges made to them on behal f of tenants and occupants,
were rejected by this Court in the case of Assistant Genera
Manager, Central Bank of India vs. Commi ssioner

Muni ci pal Corporation [1995 (4) SCC 696]. See

paragraph 14 of the said judgnment which reads as under

"We are inclined to hold that in the scheme of the
Muni ci pal Corporations Act read with Section 10 of
the Bombay Rent Act, the tenant does possess the
requisite locus standi to file a conplaint pursuant
to public notice issued under Rule 15(1) or

pursuant to special witten notice issued under Rule
15(2) as well as to right to file an appeal an appea
under section 406. This should be nore so, if there
is an agreenent between the l'andlord and tenant

wher eunder the obligation to di.scharge and pay the
property taxes is cast upon the tenant. It is true
that this is a private arrangenent between the
parties and cannot formthe basis of a legal right
but it is certainly an additional factor conferring the
requi site locus standi upon the tenant. Even where
the Bonbay Rent Act is not applicable to a
particul ar building, the existence and proof of such
an agreenent woul d enable the tenant to claimthe
requi site locus standi. Hol ding otherwi'se would be
grossly unjust to the tenant. Wile he is nade
liable, statutorily or by private treaty, for the
enhancenent in the property taxes, he is not being
allowed to question the same. It is true, as
contended by the | earned counsel for the

Cor poration, that no prudent owner of a building
will allow the assessnent to be enhanced
unreasonably just to spite the tenant, it cannot at
the sane tine be said that the tenant has no right
to file an appeal against the assessnment or
enhancenent, as the case nay be, when he is a

person directly affected by such

assessnment/ enhancenment. There is yet another

ci rcunst ance: any person proposing to file an

appeal under Section 406 has to deposit the

di sputed tax as contenplated by Section 406(2)(e)
as a condition for entertaining the appeal; since the
| andl ord can pass on the enhanced burden to the
tenant according to the Bonbay Rent Act and al so
where there is a stipulation between himand the
tenant where under the liability to pay the property
taxes is exclusively placed upon the tenant, the

| andl ord woul d not be minded to take the trouble of
filing the appeal since he would be obliged to
deposit the disputed tax; he may think - and
probably legitimtely - why shoul d he deposit the

di sputed tax and file the appeal when the burden of
the said tax is not falling upon him This is also a
rel evant circunstance in favour of reading a right
(to object and appeal) in the tenant. At the sane
time, it cannot be predicated that the special notice
contenpl ated by Rul e 15(2) has necessarily to be
served upon the tenant. No such right can be
clainmed by the tenant nor such an obligation to

cast upon the Corporation. The tenant has to be
vigilant. There will be a public notice under Rule
15(1) wherever an enhancement is proposed.

Even the special notice under Rule 15(2) may, in

the normal course, be served upon hi m because he
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is in occupation of the premi ses but that may or

may not happen. (In a given case, the landlord

may be residing in a portion of the same buil ding;
there may be nore than one tenant in the building

and so on.) Even if the special notice is not served
upon him he has to file the conplaint within the
time prescribed by the notices and the Rul es".

Chal | enge to Section 195:

The next ground urged is that if the |andl ord does not

pay the consolidated rate or surcharge the same is made
recoverabl e under Section 195 fromthe tenants by attaching
rents payable by them It is argued that in the event of any
di spute regarding the rent between the |andlord and the
tenant, the tenant is hel pless because the Corporation wll
collect fromthe tenant what the | andl ord declares to be the
rent fromthe tenant.

This groundis also speculative. |If there is dispute

about rent, the tenant is entitled to raise that dispute before
the conpetent authority - in the course of assessnent and al so
get its adjudication through the conpetent Court. Merely
because there is a dispute regarding rent, the Minicipa
authorities cannot /in l'aw be nade to wait for finalising
assessment till the /dispute of rent is decided by sone other
forum In the event of a dispute regarding rent, it is open to
the tenant to raise suitable objection before the conpetent

aut hority under the provisions of the Act for its decision in the
course of valuation and assessment of ’'consolidated rate.’

Non- parti ci pati on by Owner:

It is next urged that if the actual rent realised does not

suf fer any change, the entire increase of tax based on market
valuation is to be borne by the tenant and the owner is not
affected at all. These circunstances are such that an owner,
since he is not affected by increasing valuation, nay choose
not to attend the hearing at the tine of assessnent, as he
knows that he is entitled to receive the entire increase in the
property tax fromthe tenant or occupiers and his individua
liability based on actual rent remains unchanged.

The aforesaid ground al so does not seemto be

acceptable. It is true that burden of tax based on valuation in
the assessnent is to be borne by the tenant or occupier but as
we have exani ned the provisions, even though thelandlord
remai ns i nactive by not contesting the assessment proposed,
the tenant or occupier has to be vigilant and has right to
obj ect to the same pursuant to the public and witten notices.
The tenants or occupants who have to shoul der major portion

of the tax burden, therefore, have to be vigilant and raise
obj ections pursuant to public and witten notices and cont est
the assessments on valid grounds in their own interest.

Ri ght of Appeal illusory:
The next ground urged is that the right of appeal so far
as the tenant, sub-tenant or occupant is concerned is illusory.

It is contended that the pre-condition of naintaining the appea
is deposit of consolidated rate demanded for the property. The
provision of the Act make the tenant liable to pay only a
portion of tax |leviable on him to the owner. The tenant

receives neither Bills nor demand notices. In such
circunst ances, the right of appeal is available only to the
owner/l essor as the 'person primarily liable.” The tenant

al t hough has to share the major burden of tax, is denied the
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ri ght of appeal. Even though, he is occupying only a portion of
the building it is unreasonable to denmand of himto deposit

whol e consolidated rate for the entire building for maintaining
hi s appeal

We have exami ned the provisions of the Act. W find

that the provisions do allow the right of appeal as and when
there is a demand of proportionate consolidated rate or
surcharge fromtenants, sub-tenants or occupants. There is
great force in the subm ssion nade that where the tenant is
occupying only a portion of the building and his liability
towards ’consolidated rate’ or 'surcharge is proportionately
restricted to the portion of the building in his occupation, for
exercising right of appeal, to nake it conpulsory for himto
deposit the entire consolidated rate assessed and |l evied on the
whol e building, is inequitable. The relevant provision contained
in Section 189 (5) and (6) read thus:

"(5) Any owner or person liable to paynent of
consolidated rate may, if dissatisfied with the
det ermi nation of objection under section 188
appeal to the Tribunal

Provi ded that such appeal shall be presented to the
tribunal within forty-five days fromthe date of
service of [a copy of the order] under section 188
and shall be acconpani ed by a copy of the said

or der.

(6) No appeal under this section shall be
entertained unl ess the consolidated rate in respect
of any land or building for the period ending on the
date of presentation of the appeal on the val uation
det ermi ned under section 188 has been deposited

[in the office of the Corporation] and the appea
shal | abate unless such consolidated rate is
continued to be deposited till the appeal is finally
di sposed of."

As we had exam ned the provisions, since the tenants,
sub-tenants or occupiers have to share the burden of tax to an
appreci abl e extent, right of appeal cannot be denied to them
If the right of appeal is held to be available to them on
paynment of the entire tax levied on the whole buildi ng even
though they occupy only a portion of it, the renedy of appea
woul d be highly onerous and virtually deni ed.

In the aforesaid circunstances, on exam nation of

provisions of the Act and as reasonably construing Section
189(6) of the Act, we find that the 'right of appeal’ as an
effective remedy has to be given to a tenant, sub-tenant or
occupant who is a 'person liable with 'person primarily Iiable
for paynment of 'consolidated rate’ and it would be availabl e
only on paynment of the ’'consolidated rate’ as apportioned as

his liability and held payable by him Any other interpretation
woul d frustrate the very object of providing right of appeal to
"person liable’ with the 'person prinmarily liable This is how the
provi sion has to be reasonably interpreted and read down.

The rul e of "reading down" a provision of law is now
well recognised. It is a rule of harnonious construction in a
different nane. It is resorted to snoothen the crudities or
ironing the creases found in a statute to nake it workable. In
the garb of ’'reading down’, however, it is not open to read
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words and expressions not found in it and thus venture into a

kind of judicial legislation. The rule of reading down is to be
used for the Iimted purpose of making a particular provision

wor kabl e and to bring it in harnmony with other provisions of

the statute. It is to be used keeping in view the scheme of the
statute and to fulfil its purposes. See the foll ow ng observations
of this Court in the case of BR Enterprises vs. State of UP

[ 1999(9) SscCC 700]: -

"First attenpt should be nade by the courts to
uphol d the charged provisions and not to invalidate
it merely because one of the possible interpretation
| eads to such a result, howsoever attractive it may
be. Thus, where there are two possible
interpretations, one invalidating the |l aw and the

ot her uphol ding, the latter should be adopted. For
this, the courts have been endeavouri ng,

sometines to give restrictive or expansive neani ng
keeping in view the nature of legislation, may be
beneficial, penal or fiscal etc. Cunulatively, it is to
sub-serve the object of the legislation. dd golden
rule is of respecting the wi sdom of |egislature, that
they are aware of the-law and woul d never have
intended for an invalid legislation. This al so keeps
courts within their track and checks individual zea
of goi ng waywar d. Yet in spite of this, if the

i mpugned | egi sl ati on cannot be saved the courts

shall not hesitate to strike it down.~ Simlarly, for
uphol di ng any provision, if it could be saved by
reading it down, it should be done, unless plain
words are so clear to be in defiance of the
Constitution. These interpretations spring out
because of concern of the courts to salvage a

| egislation to achieve its objective and not to let it
fall nerely because of a possible ingenious
interpretation. The words are not static but
dynam c. This infuses fertility in the field of
interpretation. This equally helps to save an Act
but al so the cause of attack on the Act. Here the
courts have to play a cautious rol e of weedi ng out
the wild fromthe crop, of course, w thout infringing
the Constitution. For doing this, the courts have
taken help fromthe Preanble, nbjects, the schene

of the act, its historical background, the purpose
for enacting such a provision, the mschief, if any
whi ch existed, which is sought to be elininated.

The principle of reading down, however, wll not be
avai | abl e where the plain and literal neaning from

a bare reading of any inpugned provisions clearly
shows that it confers arbitrary, uncanalised or
unbridl ed power."

On behal f of the Corporation |earned counsel placed
heavy reliance on paragraph 16 of the Judgenent of this Court
in Central Bank of India (supra). It is argued that conparable
provi si ons of Bonmbay Act were exam ned and contention was
rejected that right of appeal to tenants, sub-tenants or
occupi ers on pre-deposit of tax for the entire property or
prem ses is inequitable and virtual denial of right of appeal

We have carefully gone through the decision of this court
in the case of Central Bank of India (supra) which arose out of
Bonbay Provincial Minici pal Corporation Act 1949 (for short
the "Bonbay Act"). The provisions relevant on this aspect are
contained in Sections 194 to 196 of the Act and read as under
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"194. Apportionnent of liability for

consolidated rate on land or buil di ng when

the preni ses assessed are let or sublet.-(1) If

the annual valuation of any land or building
exceeds the ampunt cal cul ated on the basis of the
rent of such land or buil ding payable to the person
upon whom the consolidated rate on such |and or
building is |eviable under Section 193, such person
shall be entitled to receive fromhis tenant the

di fference between the anmount of the consolidated
rate on such land or building and the anobunt which
woul d be leviable if the consolidated rate on such
I and or buil ding were cal culated on the basis of the
rent payable to him

(2) If the annual valuation of any |and or building
whi ch i's subl et exceeds the anount cal cul ated on

the basis of rent of such land or building payable to
the tenant by his sub-tenant or to the sub-tenant

by the person hol ding under him the tenant or the
sub-tenant shall be entitled to receive fromhis
sub-tenant or the person hol ding under him as

the case may be, the difference between any sum
recovered under thi's Act from such tenant or sub-
tenant and the anpunt’ of consolidated rate on such
 and or buil ding which would be leviable if the
annual val uation of such | and or building were
cal cul ated on the basis of rent payable to the
tenant by his sub-tenant or the sub-tenant by the
person hol di ng under him

"195. Recovery of consolidated rate on |ands

and buildings fromoccupiers.-(1) On the failure
to recover any sum due on account of consoli dated
rate on any land or building fromthe person
primarily |iable therefor under section 193, [the
Muni ci pal Commi ssioner shall, notwithstanding

anyt hing contained in the Wst Bengal Prem ses
Tenancy Act, 1956 or in any other law for the tine
being in force, recover] fromevery occupi er of
such land or building, by attachnent of the rent
payabl e by such occupier, a portion of the tota
sum due whi ch bears, as nearly as may be, the

same proportion to that sumas the rent annually
payabl e by such occupier bears to the total anount
of rent annually payable in respect of the whol e of
such land or buil di ng.

(2) An occupier, fromwhomany sumis recovered
under sub-section (1), shall be entitled to be
rei mbursed by the person primarily liable for the
payment of such sum and may, in addition to have
recourse to other renedies that may be open to
hi m deduct the amount so recovered fromthe
amount of any rent becom ng due fromtinme to

time fromhim to such person.

"196. Paynment of consolidated rate on | ands

and buildings. - (1) Save as otherw se provided

in this Act, the consolidated rate on any | and or
bui | di ng under this Chapter shall be paid by the
person liable for the paynment thereof in quarterly
i nstal ments and, for the purposes of this section,
each quarter shall be deened to commence on the
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first day of April, first day of July, first day of
Cctober, and first day of January, of a year

(2) The Municipal Conmi ssioner shall cause to be
presented to the person liable for payment of the
consol idated rate a conprehensive bill in respect of
such rate to be paid in quarterly instal nents,
showi ng separately the anpunt of the consolidated
rate due agai nst each quarter and the date on

whi ch the consolidated rate for each quarter is due.
Such bill shall be sent by post under certificate of
posting or by courier agency to the person liable
for paynment of the consolidated rate, not |ater than
the 31st day of May."

It is true that various provisions of Bonbay Act and the
Act under consi deration before us applicable to Calcutta, are
somewhat simlar. However, sone of the nost out-standing
features of Calcutta Act are not to be found in the Bonbay Act.
In the Act applicable to Calcutta which is for consideration
bef ore us, the tenant, sub-tenant or occupier have to be
i nvol ved by Public notice and individual witten notices in the
course of valuation and assessnent of the "consolidated rate"
or tax. Pursuant to the aforesaid public and individual notices,
they have a right to object to the proposed val uati on and
assessment . They can al so subnit returns in response to the
above notices. The annual value is determ ned on the basis of
actual rent and market rent and is apportioned between the
owner and | essor, as the person "primarily liable" and the
tenant, sub-tenant or occupier, who are described as "persons
liable." The provision of sub-section (6) of Section 178 creates
an obligation on the municipal Conmi ssioner to supply
i nformation, on paynent of fee, to the person "primarily |iable"
and to "persons liable" regarding the apportionment of the
"consolidated rate" or tax on the properties anong the severa
occupi ers. The "consolidated rate" so determ ned for a
property is recoverable only fromthe "person primarily |iable"
who is given a right of reinbursement fromthe other "persons
liable." The consolidated rate is also nade recoverable from
the 'persons liable by attaching their rents payable to the
"person primarily liable" and giving corresponding rights to the
parties to claimadjustnent of the tax paid fromthe quantum
of rent.

The Act applicable to Calcutta al so.inposes a 'surcharge
as part of "consolidated rate" or tax of which the whol e burden
is on the tenant, sub-tenant or occupier who is putting the
prem ses to non-residential or comercial use.  The burden of
this 'surcharge’ as part of "consolidated rate" is only on the
person putting the premises to non-residential or comercia
use. The inposition of this surcharge for properties in use for
non-resi dential and comercial purposes wth apportionnent
of that liability only on persons using the property .in the
manner aforesaid, is a special feature of the Act applicableto
Cal cutta and which makes this provision as al so ot her
provisions to a great extent different fromthe provisions of
Bonbay Act which were considered and the right of appeal in
that case was held to be allowable only on full deposit of
property tax for the whole property or building which is treated
to be one unit for valuation and assessnent of tax.

We have noticed the distinguishing features and the
schene of the Act applicable to Calcutta before us for
interpretation and the Act applicable to Bonbay. W have
resorted to a reasonable interpretation of the provisions of Act
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applicable to Calcutta. W have cone to the conclusion that as
tenant, sub-tenant and occupants are "persons liable" with

owner or |essor being the 'persons primarily liable', the forner
category of ’'persons liable have a right to prefer appea

agai nst proposed val uati on and assessment of "consolidated

rate" by deposit of that portion of "consolidated rate" or
surcharge which is found | eviabl e and payable by them Such
portion of "consolidated rate" and 'surcharge’ is separately
deternmi ned and ascertainable fromthe order of assessnent

and the demand bills and notices for recovery, if any, issued to
the persons "primarily liable" or "persons liable." The decision
of this Court in the case of Central Bank of India (supra) on the
provi si ons of Bonbay Act, therefore, in our opinion, is

di stingui shable. In the case before us, the tenants, sub-tenants
and occupiers as "persons |liable" have to be recognised as
aggrieved parties w th independent right of appeal to them on
pre-deposit of portion of a "consolidated rate" or surcharge,
found | eviable and recoverable fromeach of them

O her Gievances:

Incidentally, ‘a grievance was al so raised that the tenants,
sub-tenants and occupi ers even on a formal demand on
paynment of fees, are not being supplied the necessary details of
tax and its apportionnent for filing returns, raising objections
and filing appeals. W nay only observe that there can be no
general direction for redressing such grievances. W have
found fromthe provisions, as construed by us, that they create
an obligation on the concerned authorities of the Corporation to
provi de necessary informati on-on assessnent and
apportionnent of tax between 'persons prinmarily |iable and
"persons liable.” |If thereis in agiven case refusal on the part
of Corporation authorities to discharge their statutory liability in
the matter of furnishing requisite information to the persons
liable to pay the tax, the aggrieved parties have to take
recourse to the renedies provided(in | aw for conpel l'i ng
conpli ance of the provisions of the Act.

Chal | enge to Section 231:
The appel | ants have al so chal ' enged the applicability of

the provisions contained in Section 231 of the Act . itis
contended that Section 231 creates a legal fiction by which
""tax’ is to be treated as a 'rent’. If the tax is treated as rent

with the right given to the landlord to recover-it as rent, the
provi si ons of Tenancy Act would get attracted wi thout their
bei ng any nention of applicability of Tenancy Act to the

provi sions of the Act under consideration. It is submtted that a
provi si on which deens "tax’ as 'rent’ for the purpose of
recovery by the landlord for paynent to the Corporation or for
his own rei nmbursenment where he has already paid the whole
amount of tax, creates a situation whereby although the
apportionnent and quantum of demand is disputed by the

tenant, he has to face proceedings for recovery of tax as ’'rent’
and face the danger of eviction under the provisions of the
Tenancy Act.

It is submitted that the provisions of the Act under
consi deration do not contain any guidelines to indicate as to
what extent the provisions of the Tenancy Act woul d be
attracted to portion of tax leviable on the tenant which is
fictionally treated as 'rent’.

We have to exam ne the provisions of Section 231 of the
Act in the light of the scheme of the Act. Section 231 of the
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Act reads thus:

"Mbde of recovery - If any person primarily liable
to pay any consolidated rate on any |and or

building and is entitled to recover any sum from an
occupi er of such land or building, he shall have, for
recovery thereof, the sanme rights and renedi es as

if such sumwere rent payable to himby the person
fromwhomhe is entitled to recover such sum™

We find that the machinery provisions for assessnent
and recovery of tax basically involve the owner or the |essor
who is "primarily liable" for the tax on property although in the
course of assessnment and recovery of portion of tax fromthe
tenants, sub-tenants or occupants, their involvenment is also
directed. It is with the purpose to nmake procedure of recovery
of tax sinpler that the owner or the |lessor is proceeded agai nst
as the "person primarily l|iable." The owner or |essor of the
property /is primarily’ required to satisfy the demand towards
tax with right torecover it fromthe tenant, sub-tenant or the
occupant. - If the landlordor the owner is obliged to nmake
paynment of whol e anpbunt of tax inclusive of his own share and
share of the tenant, sub-tenant or the occupant, the owner or
| essor has to be conferred with power to recover the portion of
tax payabl e by the /'tenant, sub-tenant or occupant who is
actually enjoying the property and putting it to use for
conmercial or non-residential purpose. The legislature has
taken note of the fact that a |arge nunber of properties in
Metropolitan city of Calcutta are in occupation of tenants, sub-
tenants or occupants on a conparatively small amount of rent
or |l ease noney. |In such situation to inpose entire burden of
tax on the owner or |essor, would be inequitable, nore so when
the tenancy | aw does not allow increase inrent beyond a
particular linmt and the right of eviction of the landlord is
restricted to the grounds under the Tenancy Act. By the
i mpugned provi sions of the Act, therefore, the |egislature has
t hought of apportioning the tax burden between owner or the
| essor as one party and the tenant, sub-tenant or occupier- as
the other parties. The whol e amount of tax is recoverable from
the |l essor and may al so be recovered fromthe tenant or sub-
tenant through attachnent of the rent. In case where the
| essor or landlord has paid the whole tax including the portion
of tax payable by the tenant or sub-tenant, the landlord has to
be equi pped with power to get hinself reinbursed by recovery
of the portion of tax paid by himon behal f-of the tenant.
Section 231 of the Act, therefore, creates fiction-that the
apportioned on the tenant would be treated as 'rent’ and woul d
be recoverable as such. The word 'rent’ has not been defined
in the tenancy law and this court has taken note of this |ega
position in the case of Puspa Sen Gupta vs. Susma CGhose
[1990 (2) SCC 651] which arose out of the provisions of
Tenancy Act applicable to West Bengal. Rent is a conpendious
expression which may include | ease nmoney with service
charges for water, electricity and other taxes |eviable on the
tenant ed prem ses.

tax

The provisions of the Tenancy Act nerely enable the

landlord to nake a demand of arrears of rent and in default of
the paynment of the sane sue the tenant for recovery of rent or
eviction on the ground of non-paynent of rent despite denand.

The tenant can get protection against eviction on the ground

of arrears of rent only if he makes requisite deposit of the
arrears in the manner laid down in the provisions of the

Tenancy Act. A provision to fictionally treat "tax’ as 'rent’ is
necessitated because in the absence of such a fiction in
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Section 231 of the Act, the landlord would be conpelled to

pay the whol e anpbunt of tax which is recoverable fromhim

under the Act and would be left to an expensive and

cunbersome renmedy of filing a civil suit for recovery of such

tax paid on behalf of the tenant, sub-tenant or occupant. Such

a fictionis required to be incorporated under Section 231 of

the Act because a private party cannot recover tax. |If a |essor
is obliged to pay a portion of tax leviable on the tenant, the

| andl ord can recover the sanme not as 'tax’ but only as part of
"rent.’ The fiction created by the legislation in Section 231 to
treat 'tax’ as 'rent’ has to be taken to its logical conclusion. The
Act under consideration and the Tenancy Act both are State

Legi slations. No question arises of |egislative inconpetence.
There does not appear any inter se conflict between the two

Acts. Both have to be read and applied harnmoniously to

achieve the legislative intent in the two enactnents. The
contention based on Section 231 of the Act, therefore, also

does not comend to us and is rejected.

Di sproportionate Tax Liability:

In the course of hearing sonme-calculation charts for
illustration were placed before us to denonstrate that tax
structure under Section 171 has been nmade in such a manner

that although a tenant may be occupying a small portion of
rented prem ses with normal rent but on-valuation in relation to
the entire building fetching rent exceeding Rs.18,000/- for the
pur pose of determ nation of tax, the resultant liability works
out higher on the tenant and nuch 1 ower on the |andlord

because latter’s liability is restricted to val uation based on
actual rent fromthe prem ses.” It is argued that such a result,
based on tax structure with a much hi gher burden on the

tenant conpared to the landl ord being the 'person primarily
liable’ for payment of tax, is inequitable and unjust. It is also
agai nst the concept of inposition of property tax on owners of
properties in the |ocal area.

We have already taken note of the stand of the

Corporation that prenises i.e. lands and buildings in
nmetropolitan town of Calcutta are nostly occupied on neagre
rents fromthe | andl ords, yet, in those tenanted prenises
commer ci al and non-residential activities are going on a scale
which, requires nore and nore civic anenities to be provided
by the Corporation. Since the |andlords are getting only snall
rents and the occupants are actually putting the prenises to
nore beneficial use sometines generating huge inconmes, a

just tax structure should put |esser burden of tax on the

| andl ord than on the tenants who are in actual occupation. The
grievance, therefore, raised that the tax burden.is much higher
on the tenants, sub-tenants or occupants than on | andl ords,
according to us, is not legitimte and is no ground to assail the
i mpugned provi sion

Discrimnatory treatnent of rented prem ses governed
by West Bengal [Tenancy] Act and others:

One additional ground raised on behalf of the appellants

is that provisions of the Tenancy Act are not attracted to al
tenanted properties and only properties of which rent is |ess
than Rs. 3,000/- per nonth are covered by Tenancy Act. On

the above |l egal position the contention advanced is the rented
prem ses for which the Tenancy Act is applicable, property tax
can be included in "Fair rent" as defined under the Tenancy Act
but to accomodati ons and preni ses not covered by Tenancy

Act, Property tax is not included in rent and there is no
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obligation on such |andlords occupying tenanted premn ses on
rent which is nore than Rs.3,000/- per nonth, to pay property
tax directly or through the landlord in accordance with the
Tenancy Act. It is, thus, contended that the provisions of the
Act create a discrimnatory situation between tenants paying

| ess than Rs. 3,000/- per nmonth rent and covered by Tenancy

Act and tenants paying nore than Rs.3,000/- per nonth rent

and falling out side the provisions of the Tenancy Act.

W have exani ned the schene of the Act and we find

that in apportioning the burden of tax on | andlord and tenant a
uni form scheme or tax structure has been evol ved under the

Act on the basis of actual and notional rental value of the

prem ses. The liability of the landlord towards tax is limted to
the val uati on based on actual rent received and the

assessnent nade of the tax based on letting value of the
premses is the liability of the tenant/sub-tenant or occupier
Merel y because Tenancy Act is attracted to acconmodati ons

with rent 'l ess thanRs. 3,000/ - per nonth and not to other
accommodati-ons havi ng hi gher rent, does not create any dis-
simlar situation in application of the Act to various categories
of tenants paying rent nore or |less than Rs.3,000/-. The

portion of tax liableto be paid by the occupant or tenant is not
directly recovered by the Corporation fromthembut is
recoverabl e through the | andlord and the /| andl ord has been

gi ven right of reinbursenment by denmanding it fromthe tenant,
sub-tenant or the occupant. For recovering such portion the
tax payabl e by the tenant, sub-tenant or occupant, which has
been paid by the landlord, is deemed to be "rent” only for the
limted purpose of its recovery. The nodes of recovery are by

a demand notice under the Tenancy Act and if necessary by

filing an eviction suit. Resort to renedy before the regul ar
court is also not prohibited. On this aspect of apportionnment of
tax and node of recovery of tax, the Act does not make any

di scrimnation between tenants of prem ses covered by the
Tenancy Act and others not covered by the said Act.

Concl usi on:

As a result of the discussion aforesaid, we find no vice

in any of the provisions of the Act although we have consi dered
it necessary to interpret the provisions harnoniously for better
application of the provisions of the Act and the Tenancy Act.
The various | egal provisions assailed before us have been

i nterpreted by us and our concl usions are as under

(1) I'n view of specific provisions of the Act and as

the provisions of the Act inpose burden of tax to

an appreci abl e extent on the tenant, sub-tenant

and occupiers and the tax is liable to be recovered
fromthemthrough the landlord or directly by

attachnment of rent or other coercive nodes, the

tenants, sub-tenants and occupants are entitled to

an opportunity to participate in the process of

val uati on and assessnment. They are entitled,

therefore to witten notices apart from public notice

for assessment, revision of assessment or

amendrment of assessnent of the ’'consolidated

rate’ or tax. It is also nade clear that pursuant to

the public notice or witten notice, the returns

submitted by the tenant, sub-tenant or occupier

with regard to determ nati on of annual val ue shal

be considered by the corporation. The sane

procedure would be followed in revision of the

annual val uati on.

(2) It is further made clear that non-i ssuance of
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public notice or notices and /or non-service of
witten notices to the "persons primarily |iable
woul d not necessarily invalidate the proceedings of
assessnment or reassessnment or anendnent of the

val uation for consolidated rate unless it is
established by the party aggrieved that a serious
prejudi ce was caused to it for want of notice.

(3) Under the provisions of the Act since the
tenant, sub-tenant or occupi er have to share
burden of an appreci able portion of "consolidated
rate" exclusive or inclusive of "surcharge’ in relation
to properties used for non-residential and
conmer ci al purposes and as the Act provides for
opportunity of participation to them pursuant to a
public notice and witten notice in assessnent and
reassessnent of tax, they have ~a right of appea
provi ded under the Act. It is nade clear that
tenant, sub-tenant and occupiers held liable for
paynment of a portion of tax have a right of appea
on pre-deposit-of portion of tax |evied and nmade
recoverabl e fromthem

(4) It is also nade clear that to enable the tenant,
sub-tenant or occupieras 'person liable to pay
"consolidated rate’ they would have a right to
obtai n necessary information on paynment of
requisite fee in accordance with Section 178 of the
Act and Corporation authorities are |legally bound to
furni sh such requisite information

In the result of the detail ed di'scussion aforesaid, we
mai ntain the judgment of the Hi gh Court with the clarification
and observations nmade above. This-is further clarified that the
| egal position explained by us in this judgment woul d have
application to pending and future proceedi ngs but not to
proceedi ngs under the rel evant chapter of the Act which have
al ready been concl uded.

Consequently, the appeals fail and are disnissed. W
| eave the parties to bear their own costs.




