http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
Appeal (crl.) 756 of 1999

PETI TI ONER
Harjit Singh

RESPONDENT:
State of Punjab

DATE OF JUDGVENT: 08/12/2005

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGMENT

S.B. SINHA

Jasbi r—Kaur, a young woman, i-n her prine age of 22-23 years, died
on 26.7.1988. She died of poisoning. The poison is said to be alum num
phosphi de which is a common  pesticide. She was married with the respondent
on 05.10.1986 in a village known as Maur Khurd. Her matrinonial home was
at Bhatinda, which/is at a distance of 40 k.m from Maur Khurd. She delivered
a nmale child at her parents house i.e. at Maur Khurd on 23.4.1988. The child,
however, died on 25.4.1988. The nother of the deceased P. W-3 (Mikhti ar
Kaur) disclosed the said fact to her after about 20 days. The deceased cane
back to her matrinmoni al hone soon thereafter. A day prior to the date of
occurrence i.e. on 25.07.1988, her father Gurlal Singh (P.W-2) cane to see her
at Bhatinda and found her to be hale and hearty. He received the information of
her death on 26.07.1988 at about 1.00 PMat Maur Khurd. He took a bus and
reached Bhatinda at about 2.00 PM _He allegedly found the appellant, his
not her and brother sitting there. ~They allegedly slipped away fromthe house
one by one. He sent for his other relatives and after they cane he left the house
for going to the Police Station. He on his way net the Inspector of Police at the
bus stand at about 11.00 PM His statement was recorded at the bus station

The nother of the appellant at the relevant tinme was said to be residing
wi th her husband at Ferozepur which is situated at a distance of 132 Km

The defence of accused was that they were not present at the time of death

of the deceased. According to the appellant, he was at his work place till 12.30
PM whi |l e according to his brother Jaspal Singh, he at the relevant tinme was at
Ludhi ana undergoing training. The defence of nother Mhinder Kaur was that

she at the relevant tine had been at Ferozepur.

The inquest of the dead body was held at about 11.45 PM on 26.07.1988

and the post mortemwas held on 27.7.1988. P.W1 (Dr. Balbir Singh) who
conducted the post nmortem could not ascertain the cause of death. The viscera
of the deceased was preserved and | ater on sent for chenical exam nation. The
chem cal examiner subnitted his report on 15.11.1988 opining that al um num
phosphi de was found therein.

On the basis of the statenents made by Gurlal Singh (P.W-2) before the

I nvestigating Oficer Dharam Singh (P.W7), a case under Section 304-B of the

I ndi an Penal Code was regi stered agai nst the appellant, his brother Jaspal Singh
and not her Mhinder Kaur on the allegation that after sol emmization of

marriage of Sarabjit Singh, the younger brother of the appellant, the accused
started taunting and harassing Jasbir Kaur for bringing | ess dowy as the wife of
Sarabjit Singh had brought Refrigerator, Television and Cooler. Allegedly, to
fulfil the said demand of the accused, the conplainant paid a sum of Rs. 3,000/ -
around Diwali on one occasion and Rs.1,000/- on two other occasions within

two months therefrom It was further alleged that in the nonth of March, 1988,
when CGurlal Singh went to the house of in-laws to bring her to her house as she
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was in the famly way, the accused refused to send her with him It was further
al | eged that Raghbir Singh, the brother of the deceased cane to Bhati nda when
he was inforned by his sister that his father should take her away to Maur

Khurd ot herwi se the accused would kill her at the tine of delivery. The

appel  ant was arrested on 05.08.1988.

The | earned Addl. District and Sessions Judge convicted the appel |l ant

herein as al so his nmother for conm ssion of offence under Section 304-B of the
I ndi an Penal Code and they were sentenced to undergo rigorous inprisonment

for seven years. The |earned Judge, however, recorded a judgnent of acquitta
so far as Jaspal Singh is concerned . The |learned Addl .District and Sessions
Judge in his judgnent relying upon or on the basis of the evidence of the
prosecution witnesses arrived at a finding that the dowy was paid to the
appel  ant and hi s not her Mhinder Kaur and, thus, they were guilty of the
comm ssi on of of fence.

The High Court, on the other hand, did not discuss the merit of the matter

so far as the appellant is concerned but concentrated on the role played by his
not her  Mbhi nder Kaur and cane to the finding that she did not accept any

dowry. " Curiously enough, the H gh Court propounded a theory which was not
the prosecution case that the deceased nust have consuned poi son to finish
herself allegedly on the ground that when P.W-2 (CGurlal Singh) canme to see her
on 25.7.1988, he nust have been insulted or hurt that his daughter is not happy
in the house of her in-|aws.

We woul d proceed on the basis that in this case the prosecution has

establ i shed the case of paynent of dowy to the extent of Rs.5,000/-. The
qguestion, however, would remain as to whether the demand of dowy was soon

before the deceased was treated cruelly or harassed by the appellant. The

brot her of the deceased was not examned. It was, therefore, not proved that

any apprehensi on was expressed by the deceased that she would be killed

during delivery of the child. The fact renmains that she delivered the child at her
parents place. It is also accepted that she at the tinme of delivery had devel oped
certain conplications as a result of which she had to be shifted to a nursing

hone. There exists a dispute _as who took her to the nursing home, the husband

or her father. But the fact remamins that the delivery of the child was premature,
and the child expired within two days of its birth.

At this juncture, we may notice the deposition of the prosecution
Wi t nesses.

P.W-1 (Dr. Balbir Singh) opined that the death was due to taking of

poi son. A contusion was also found on the dead body.  The said witness,

however, explai ned the presence thereof stating "Contusion in question on the
right side of the neck which are faintly appears coul d be due tothe irritation in
the mouth and neck as a result of irritation.™

P.W-2 (a@urlal Singh), father of the deceased, nerely stated "My daughter

had di ed due to non-paynent of dowy to the satisfaction of accused, by ne."He
did not say that any other demand was nade or his daughter was subjected to
any other formof cruelty or harassnent. In cross-exanination, he contended
that he had stated before the Investigating Oficer that the accused persons
started taunting his daughter for not bringing Refrigerator, Cooler and
Tel evi si on but such a statenent was not found to have been nade before the
Investigating Oficer. He even did not nake any statenent before the police
that the accused persons either in unison or individually demanded dowy.

Hi s statement was al so recorded by a Magi strate hol ding the post of

DDORG It stands accepted that he did not make any statenment before himin
regard to the demand of or taking of Rs.3,000/- by Harjit Singh for purchase of
Refrigerator, Cooler and Tel evision although he made such a statenent in court.

It appears fromthe records that he also nmade a statenent before the DOR G to
the effect that his daughter and son-in-law collected Rs.3,000/- for purchasing a
stereo and two nmonths thereafter, his daughter took Rs.1,000/- for installation of
hand- punp. He, thus, in a way contradicted hinmself as regard nature and
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pur pose of demand. This belies the genesis of the prosecution case. Al t hough
Sar abj eet Singh's marriage and bringing of luxury itenms by his wife were said to
be the ground for demand of dowy, as we have noticed herei nbefore, he

contended that he paid Rs.3,000/- and Rs.1,000/- on two occasions as dowy
within two nonths thereafter i.e. between Cctober and Decenber, 1987 whereas
according to the defence, Sarabjeet Singh was married on 24.01.1988.

Curiously enough, P.W3 (Mikhtiar Kaur) categorically admtted that she had

no grievance as agai nst her son-in-law, nor did she ever nake any conpl aint.

P.W-4 (Ajaib Singh) is the brother of the conpl ai nant whose evidence is
not material for our purpose. P.WZ7 (Dharam Singh) is the Investigating
Oficer.

Concededly, there is no evidence on records to show that the deceased

was subjected to any cruelty or harassnment between April, 1988 and the date of
his death. In the light of the above-nentioned evidence, the question which
arises for considerationis as to whether a case under Section 304-B of the

I ndi an Penal Code can be said to have been made out.

Section 304-B of the Indian Penal Code reads as under: -

"304B. Dowy death.-(1) Wiere the death of a woman is
caused by any burns or bodily injury or occurs otherw se
than under normal circunstances within seven years of
her marriage and it is shown that soon before her death
she was subjected to cruelty or harassnent by her
husband or any relative of her husband for, or in
connection with, any demand for dowy, such death shal
be called "dowy death", and such husband or relative
shal | be deened to have caused her death.

Expl anation.- For the purpose of this sub-section,
"dowry" shall have the same meaning as in section 2 of
the Dowy Prohibition Act, 1961 (28 of 1961).

(2) Whoever commts dowy death shall be

puni shed with inprisonnment for a termwhich shall not
be | ess than seven years but which may extend to

i mprisonnent for life."

A legal fiction has been created in the said provision to theeffect that in
the event it is established that soon before the death, the deceased was

subj ected to cruelty or harassnent by her husband or any of his relative; for or
in connection with any demand of dowy, such death shall be called "dowy
death", and such husband or relative shall be deenmed to have caused her death.
The Parliament has al so inserted Section 113 B of ‘the Indian Evi dence Act' by

Act No.43 of 1986 with effect from1.5.1986 which reads as under ;-

"113.B- Presunption as to dowy death.- Wen the
guestion is whether a person has conmitted the dowy
death of a worman and it is shown that soon before her
deat h such woman had been subjected by such person to
cruelty or harassnent for, or in connection wth, any
demand for dowy, the Court shall presume that such
person had caused the dowy death.

Expl anati on. - For the purposes of this section, "dowy
deat h", shall have the sane neaning as in section 304-B
of the Indian Penal Code (45 of 1860)."

From a conjoint reading of Section 304-B of the Indian Penal Code and
Section 113-B of the Indian Evidence Act, it will be apparent that a presunption
arising thereunder will operate if the prosecution is able to establish the
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circunstances as set out in Section 304-B of the Indian Penal Code.
The ingredients of the aforenmenti oned provisions are

(1) That the death of the woman caused by any burns or bodily injury or

in sone circunstances which is not normal; (2) Such death occurs within 7

years fromthe date of her marriage (3) That the victimwas subjected or cruelty
or harassnent by her husband or any relative of her husband; (4) Such cruelty or
harassment should be for or in connection with demand of dowy; and (5) is
establ i shed that such cruelty and harassnment was nade soon before her death.

In the case of unnatural death of a married woman as in a case of this
nature, the husband coul d be prosecuted under Section 302, Section 304-B and
Section 306 of the Indian Penal Code. The distinction as regards comm ssion of
an of fence under one or-the other provisions as nentioned herei nbefore came up
for consideration before a Division Bench of this Court in Satvir Singh & Os.
v. State of Punjab and another; [(2001) 8 SCC 633], wherein it was held

"Thus, 'there are three occasions related to dowy. One is
before the marri age, second is at the tinme of nmarriage and
the thirdis "at any tine" after the marriage. The third
occasi on may appear to be an unending period. But the
crucial words are "in-~ connection wth the marriage of
the said parties". This nmeans that giving or agreeing to
give any property or valuable security on any of the

above three stages shoul d have been in connection with

the marriage of the parties. There can be many ot her

i nstances for paynment of noney or giving property as

bet ween t he spouses. For exanpl e, sone custonary

payments in connection with birth of a child or other
cerenonies are prevalent in different societies.  Such
paynments are not envel oped within the anbit of "dowy".
Hence the dowy mentioned in Section 304-B shoul d be

any property or valuable security given or agreed to be
given in connection with the marriage.

It is not enough that harassnent or cruelty was

caused to the woman with a demand for dowy at sone

time, if Section 304-B is to be invoked. But it should
have happened "soon before her death."  The said phrase,
no doubt, is an elastic expression and can refer to a
period either imediately before her death or within a
few days or even a few weeks before it. But the
proximty to her death is the pivot indicated by that
expression. The |egislative object in providing such a
radius of tine by enploying the words "soon before her
death" is to enphasise the idea that her death should, in
all probabilities, have been the aftermath of such cruelty

or harassment. |In other words, there should be a
percepti bl e nexus between her death and the dowy-
rel ated harassnment or cruelty inflicted on her. [If the

interval el apsed between the infliction of such

harassment or cruelty and her death is vide the court

woul d be in a position to gauge that in all probabilities
the harassment or cruelty would not have been the

i mredi ate cause of her death. It is hence for the court to
decide, on the facts and circunstances of each case,

whet her the said interval in that particular case was
sufficient to snuff its cord fromthe concept "soon before
her death"."

Yet again in Hra Lal and Gthers v. State (Govt. of NCT ) Del hi,
[ (2003) 8 SCC 80], this Curt observed that "The expression "soon before her
deat h" used in the substantive Section 304-B |PC and Section 113-B of the
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Evi dence Act is present with the idea of proximty test. No definite period has
been indicated and the expression "soon before" is not defined. A reference to
the expression "soon before" used in Section 114 Illustration (a) of the

Evi dence Act is relevant. It lays down that a court may presune that a man who
is in the possession of goods "soon after the theft, is either the thief or has
recei ved the goods knowi ng themto be stol en, unless he can account for their
possession”. The determ nation of the period which can come within the term
"soon before" is left to be deternmined by the courts, depending upon facts and
circunst ances of each case. Suffice, however, to indicate that the expression
"soon before" would normally inply that the interval should not be much

between the cruelty or harassnment concerned and the death in question. There
must be existence of a proximate and live |ink between the effect of cruelty
based on dowy demand and the death concerned. |If the alleged incident of
cruelty is renmpte in time and has becone stal e enough not to disturb the nenta
equilibriumof the woman concerned, it would be of no consequence."

The sane opi ni on was expressed by the sane | earned Judge in Kaliya
Perumal ~and Another v. State of Tam| Nadu, [(2004) 9 SCC 157 Para 4] and
Kanmesh Panjiyar alias Kam esh Panjiyar v. State of Bihar, [(2005) 2 SCC
388, Para 10] See also State of A P. v. Raj Gopal Asawa and Anot her

[ (2004) 4 SCC 470, Paras 10 and 11].

In the aforenentioned situation, the presunption arising either under

Section 304-B of the Indian Penal Code or Section 113-B of the Indian

Evi dence Act coul d/'not be invoked agai nst the Appellant. The prosecution,
therefore, nust be held to have failed to establish any case agai nst the Appell ant
her ei n.

Faced up with this situation, the learned counsel appearing on behal f of

the State relies upon a Judgnent of this Court in K Prema S.Rao and Anot her

v. Yadla Srinivasa Rao and others, [(2003) 1 SCC 217], wherein an

observation was nmade in the peculiar facts and circunstances of that case that
even if the accused is not found guilty for conm ssion of an of fence under
Section 304 and 304-B of the Indian Penal” Code, he can still be convicted under
Section 306 | PC thereof.

Qmission to frane charges under Section 306 in terns of Section 215 of
the Code of Crimnal Procedure may or may not result in failure of justice, or
prejudi ce the accused.

It cannot, therefore, be said that in all cases, an accused nmay be held
guilty of conm ssion of an offence under Section 306 of the Indian Penal Code
wherever the prosecution fails to establish the charge against himunder Section
304-B thereof. Moreover, ordinarily such a plea should not be allowed to be
raised for the first tine before the court unless the materials on record are such
whi ch woul d establish the said charge agai nst the accused.

Bef ore i nvoki ng the provisions of Section 306 IPC, it is necessary to
establish that : (i) the deceased commtted suicide, and (ii) she had been
subjected to cruelty within the neaning of Section 498A | PC

Only in the event those facts are established, a presunption in terns of
Section 113A of the |Indian Evidence Act could be raised. In the instant case,
the prosecution has not been able to prove that the deceased was subjected to
cruelty within the meaning of Section 498A IPC. No case that the deceased
comm tted suicide was al so nade out.

In K Prema S. Rao (supra), it was found as of fact

"Both the courts bel ow have found the husband guilty
of cruel treatment of his wife and as a result the wfe
conmitted suicide within seven years of their marriage. On
such evi dence the presunption which arises under Section
113- A of the Evidence Act is that the husband abetted the
suicide. The word "cruelty" as mentioned in the Explanation
bel ow Section 113-A of the Evidence Act has been given the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

sanme neaning as contained in the Explanation bel ow Section
498-A I PC. On the facts found, "the wilful" conduct of the
husband in forcing the deceased to part with her |and which
she had received in marriage as "stridhana" and for that

pur pose conceal i ng her postal mail was so cruel that she was
driven to conmt suicide. A case of conviction and sentence
of Accused 1 under Section 306 |IPC has thus clearly been
nmade out even though his acquittal for comm ssion of the

of fence of "dowy death" punishabl e under Section 304-B
IPCis not found liable to be disturbed."

In Satvir Singh (supra), it was observed

"Learned Seni or Counsel subnitted that since the word
"“cruelty" enployed therein is a virtual inportation of that
word from Section 498-A | PC, the offence envisaged in

Section 306 I PC is capable of envel oping all cases of suicide
within its ambit, including dowy-related suicide. According
to him the second I'inb of the Explanation to Section 498-A
whi ch defines the word "cruelty" is sufficient to clarify the
position. That 1inmb reads thus:

"For the purposes of this section, 'cruelty’ means\027

* * %
(b) harassment of the woman where such harassnment is
with a view to coercing her or any person related to her to
neet any unl awful demand for any property or val uabl e
security or is on account of failure by her or any person
related to her to neet such demand.”

At the first blush we thought that there was force in the
sai d contention but on a deeper analysis we found that the
contention is unacceptable. Section 306 1PC when read with
Section 113-A of the Evidence Act has only enabl ed the
court to punish a husband or his relative who subjected a
worman to cruelty (as envisaged in Section 498-A IPC) if
such woman commtted suicide within7 years of her
marriage. It is immterial for Section 306 | PC whet her the
cruelty or harassnent was caused "soon before her death" or
earlier. If it was caused "soon before her death"™ the specia
provision in Section 304-B | PC woul d be i nvocabl e,
ot herwi se resort can be made to Section 306 IPC"

The ingredients of Section 306 and Section 304-B are different and
distinct. In any event, no evidence has been brought on record to show that
there has been any act of onission or comm ssion on-the part of the accused,
bef ore the death of the deceased to denonstrate that the appell ant was
responsi ble for the same. W have noticed hereinbefore that the H gh Court, for
the first tinme, in its judgnent on a hypothesis observed that when her father
cane to see her, he nust have been insulted or felt hurt as she m ght have been
subj ected to harassnent. Unfortunately, no evidence whatsoever has been
brought to our notice to enable us to sustain the said finding and in that view of
the matter we are unable to accept the subnissions of the | earned counse
appearing for the Respondent State.

For the reasons aforenentioned, we are of the opinion that the
i mpugned judgnment of the High Court cannot be sustained which is set aside
accordi ngly.

The appeal is allowed. The Appellant is on bail. He is discharged
fromhis bail bonds. +
1 20471 2005




