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ACT:

West Bengal Prenmises Tenancy Act, 1956, S. 13 Sub-S.
3-A--Wiether retroactive operation of Sub-s.3A of S 13
of fends Art. 19(1)(f) of the Constitution of India.

Letters Patent Appeal under C ause 15--Whether. the Court
hearing an appeal under clause 15 of the Letters Patent can
grant perm ssion to anmend the pleadings at that stage, while
wor ki ng out the nechani cs consequent to-a change in | aw.
Powers of the Appel |l ate Court under Clause 15 of the
Letters Patent of a High Court to record findings of an
appreci ation of fresh additional evidence--Wether consent
can confer jurisdiction to take additional evidence and
appreciate it on a Court which lLacks inherent jurisdiction
Art. 136 of the Constitution of India--Intervention by the
Supreme Court, when leave limted to specific grounds and
appeal by certificate, scope explained.

West Bengal Prenises Tenancy Act, 1956-S. 17-E--Scope of.

HEADNOTE

The suit for eviction of defendant-appellant fromthe ground
fl oor of premses No. 16/1 A, ~Ram Ratan Bose Lane,
Shyanbazar, which the appellant was occupying as a tenant on
a nonthly rent of Rs. 37/- on the ground that the respondent
required the sane for his own use and occupation, ended in a
decree in favour of the respondent and was confirnmed in
appeal by the First Appellate Court. |In the Second' Appea
to the Hgh Court at Calcutta, the appellant sought
perm ssion to adduce additional evidence to the effect  that
the requirenent of the | andlord stood satisfied because he
had recovered possession of four rooms on the first and
second floors of the same buil ding. The appellant also
contended that the suit filed by the respondent-I|andl ord was
i nconmpetent, it having been instituted within a period of 3
years of the acquisition of his interest as landlord in the
prem ses by transfer and was accordingly hit by sub-section
3-A of s. 13 of the West Bengal Prem ses Tenancy Act, 1956,
as amended by the West Bengal Premi ses Tenancy (Second
Anmendnent) Act, 1969. The contentions raised by the
appel lant in the Second Appeal were overruled by the High
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Court and the appeal was disnmssed and the decree for evic-
tion was affirned. Upon a certificate granted by the

| earned Single Judge of the Hgh Court the appellant
preferred an appeal under clause-15 of the Letters Patent.
VWhen the appeal under C ause-15 of the Letters Patent was
pending in the H gh Court, respondent-plaintiff in view of
the Court’s decision in B. Banerjee v. Anita Pan, [1975] 2
S.C.R 774, sought and obtained | eave to anend the plaint
and consequently the appellant defendant filed additiona
witten statement and thereafter the Court framed fresh
i ssues arising fromthe amended pl eadi ngs as under
1. Is the premises in dispute reasonably
required by the plaintiff respondent for his
own occupation and for the occupation of the
menbers of his famly ?
2. I's the pl ai ntiff-respondent in
possessi on of any reasonabl y sui tabl e
acconmpdat i on?
Oral  and docunentary evidence were pernmitted to be adduced
and thereafter the appeal was set down for heari ng.
Utimately the appeal was dismissed, affirmthe decree for
evi ction.
148
Al'lowi ng the tenant’'s appeal by certificate, the Court
HELD : 1. The retroactive operation of sub-section 3A of s.
13 of the West Bengal Prenises Tenancy Act, 1956 does not
offend Art. 19 (1) (f) on the ground - of unreasonabl eness.
[153 F]
B. Banerjee v. Anita Pan, [1975] 2 S.C R 774 reiterated.
2. Vi | e working ~out the nechanics consequent upon
uphol ding the validity of sub-section 3-A it was open to the
Court hearing the appeal under C ause-15 of the Letters
Patent to grant permission to anend pleadings. [153 G
3. Odinarily, an appellant is not entitled in an ‘appea
under cl ause-15 of the Letters Patent to be heard on points
which have not been raised before the Judge from whose
judgrment of appeal is preferred. ( If in second appeal the
findings of fact recorded by the first Appellate Court are
taken as binding, wunless fresh additional evidence is
permitted to be |led when again appreciation of evidence to
record a finding of fact would become necessary, that
position is not altered, even if amendnent of pleadings is
granted which puts into controversy sone new facts _all owed
in anended pleadings and therefore, the Court hearing the
second appeal after granting amendnent could not take  over
the function of the trial court or the first Appellate Court
and wundertake appreciation of evidence and record findings
of facts. That is not the function of the Court hearing the
second appeal under s. 100 as envi saged by the Code of G vi
Procedure. The provision contained in s. 103 which defines
the power of the Hi gh Court to determine a question of fact
while hearing second appeal makes this clear. But, this
power of the Court is limted to evidence on record which
again is sufficient to deternm ne an issue of fact necessary
for disposal of the appeal and which has not been determned
by the |ower appellate court or '"which has been wongly
determ ned by such Court. [154 D-Q
4. When pleadings are anended at the stage of the appea
under clause-15 OF the Letters Patent and fresh allegations
of facts are thus introduced in the controversy which
necessitate additional evidence being permtted, it would
not be open to the Court to proceed to record evidence and
to appreciate the evidence and record findings of fact, a
function which even ordinarily is not undertaken by the High
Court hearing the Second Appeal, much less can it be done
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while hearing an appeal under Cause-15 of the Letters
Patent. [154 G H
5. When on account of a subsequent change in I aw,
amendment of the pleadings is granted which raises disputed
guestions of fact the situation would not be one governed by
0.41 R 27 of the Cvil Procedure Code. At that stage it
could not be said that the Appellate Court is permtting
production of additional evidence, oral or docunentary on
the ground that the Court from whose decree the appeal is
preferred has refused to adnmit evidence which ought to have
been adnmitted or the Appellate Court requires any docunent
to be produced or any witness to be examned to enable it to
pronounce the judgnent.  Nor would the situation be one
which could be covered under the expression "other subs-
tantial cause". [154 H, 155 A]
6. To avoid hardship to the plaintiff the proper thing
would be to grant leave to anend the pleadings and to give
an equal opportunity to the defendant to controvert if he so
chooses what the plaintiff contends by anended pleadings.
But once “that “is done inmediately the guestion of
jurisdiction of the Court hearing the appeal under clause-15
of the Letters Patent wouldarise and if the appeal was
entertai ned agai nst ajudgment rendered by the H gh Court in
Second Appeal the limitations on the power of the Hi gh Court
hearing the Second Appeal wll ipso facto limt and
circunscribe the jurisdiction of the Appellate Bench. | f
the High Court while hearing the Second Appeal, where the
amended pl eadi ngs substantially raise di sputed questions of
fact which need resolution afresh after additional evidence,
could not undertake the exercise of recording evidence and
appreciating it and recording findings of fact, but could
appropriately remand the case to the trial Court, the Bench
hearing appeal against the judgnent in Second Appeal could
not enlarge its jurisdiction by undertaking that forbidden
exercise. [155 C F]
149
7. Wen a Bench of a Hgh Court is hearing an appea
preferred upon a certificate granted under C ause-15 of the
Letters Patent by a Single Judge of the Hi gh Court who by
his judgment has di sposed of the of the Second Appeal, the
Appel l ate Bench would be subject to the limtation on its
power and jurisdiction to appreciate or re-appreciate
evidence and to record findings fact which were never raised
before the trial court or the First Appellate Court as the
pl eadings were pernmtted to be anended ~by it and the
guestion was raised for the first tine before it, "to the
same extent as the Hi gh Court hearing the Second Appeal with
constrains of Ss. 100 and 103 of the Code. Admi tting
evidence is entirely different from appreciating it  and
acting upon it. [155 F-(
Indrajit Pratap Sahi v. Amar Singh and Os.,
Law Reports 50 I.A 183, Surinder Kumar and
Os. v. Gan Chand & O's, [1958] SCR 548, held
i nappl i cabl e.
8. If the Court |acks inherent jurisdiction, no amount - of
consent can confer jurisdiction. The failure on the part of
the appellant to object to the High Court hearing an appea
under C ause-15 of the Letters Patent taking oral evidence
in respect of the anmended pl eadi ngs would not <clothe the
Bench with jurisdiction to record fresh oral evidence and
proceed to appreciate the sane and record findings of facts.
[156 C, 1578
Ledgard v. Bull, Law Reports, 13 |.A 134 at
p. 145 Meenakshi Nai doo v. Subramaniya Sastri,
Law Reports, 14 1.A 160; discussed and
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appl i ed.
9. Wen the leave is limted on certain grounds it would
not be appropriate to put in a narrow and granmatica
construction of the grounds as if construing a statute or
some rule, regulation or order of a public authority. As
far as possible the grounds should not be very strictly
construed or should not be construed in such a manner as to
nake the special |eave grant wunder Art. self-defeating.
Attenmpt of the Court nust be to find out what was the
gri evance or contention that was being put forth before the
Court which appealed to the Court in granting special |eave
under Art. 136. [157 G H, 158 A
10. (a) Article 136 confers power on the Suprene Court in
its discretion to grant special leave from any judgnent
decree, determination,  sentence or order in any case or
matter, passed or ~made by any court or tribunal in the
territory ’'of India. Ordinarily once special leave is
granted it is against the judgnent, decree etc. However, by
practice Suprene Court sonetinmes limts the |eave to certain
specific ' points. If the leave is Ilimted to specific
points, obviously the whole case i's not open before the
Court hearing the appeal-
[ 158 A-D
Nafe Singh & Anr. v. State of Haryana, [1971]
3 SCC 934 Jagdev Singh & Anr. v. State of
Punjab,” A 1. R 1973 SC 2427; referred to.
Addagada  Raghavamma & Anr. V. Addagada
Chanchanma & Anr. [1964] 2 SCR 933; held not
appl i cabl e.
10. (D) Once a certificate is granted this Court
undoubtedly has the power as a Court of Appeal to  consider
the correctness of the decision appeal ed against from every
stand poi nt whether on questions of fact or law. It may in
Its wi sdom not interfere with the concurrent findings of
fact but there is no bar to its jurisdiction from
interfering with the sane. But when an appeal is preferred
under Art. 136 and the leave islimted to the /specific
grounds the scope of appeal cannot be enlarged so as to
ext end beyond what is pernmissible to be urged in support of
the grounds to which the leave is Iimted. Undoubtedly the
scope of the appeal would be limted to the grounds .in
respect of which the leave is granted but the grounds rmnust
be broadly construed to ascertain the question raised
therein and not in a narrow or pedantic manner by Ilitera
interpretation of the |anguage used. [158 G H, 159 A-B]
10. (c) Although an order of this Court confining  specia
| eave under Art. 136, to certain points wuld inmly a
rejection of it so far as other points are concerned, . yet,
this Court has a constitutional power under Art. 137 of

revi ew ng its own orders. This power may in very
exceptional cases consistently with
150

rules made wunder Art. 145 of the Constitution 'be so
exercised in the interest of justice as to expand the |eave
itself subject to due notice to the respondents concerned
and fair opportunity to neet the results of an extension of
grounds of appeal. [159 B-(

10. (d) In the instant case, the appellant-tenant was
substantially contending that in view of the introduction of
Sub-Section 3-A of S. 13, the suit when instituted was
i ncompetent and that on a construction of S. 17E i ntroduced
in the parent Act by S. 4 of the West Prem ses Tenancy
(conmplete) Act, 1970, the decree would be unenforceable.
The contention was that by amendnment of pleading a suit when
instituted was inconpetent, should not have been rendered
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conpetent. Fromthat springs the question about the court’s
jurisdiction to deal with the suit subsequent to anendnent

of pleadings. |If it is one conpact ground it can be said
that the contention raised herein, if not explicit, would
certainly be inplicit in the grounds limted to which

speci al Leave was granted and, therefore, this Court can not
refuse to entertain it.

[ 159- C E]

11. Sub-section (3A) of S, 13 bars a suit for eviction on
any of the grounds mentioned in clause& (f) and (ff) of Sub-
section (1) of S. 13 for a period of three years since the

acquisition of interest by landlord in the prem ses. The
suit should, therefore, have been filed three years after
the purchase of the property by the respondent. The

respondent would have been then required to show as to
whet her he required the premises and whether he had other
reasonably suitable accommodation. The enquiry would have
been related to the time when the suit could have been
conpetently instituted. After focusing attention on this
point, the trial Court woul d appreciate evidence and record
findings —of fact which can be re-examined by the first
Appel l ate Court being the final court of facts. This very
opportunity was denied to the appellant by the Bench
arrogating the jurisdiction to itself to record evidence and
to proceed to appreciate the sane and reach concl usions of
fact which becone final. Therefore, considerable prejudice
was caused to the appellant by the procedure foll owed by the
Court and this Court will be anply justified in interfering
with it and remand the sane. [159 G H, 160 A-B]

12. (a) By S. 17E power._was conferred upon the Court to set
asi de the decrees passed in suits brought by transferee-
landlord within three years fromthe date of the date of
transfer. When appeal is pending it would be open to the
tenant to raise the contention that the suit has become
i nconmpetent; but where the appeal is not pending or an
execution application is pending and the tenant is still not
physically wevicted, it wuld be open to him to take
advant age of the provisions contained in S. 17E. [160 C- E]
12. (b) The provision contained in S. 17E provides an
additional renmedy covering classes of cases of “tenants
agai nst whom decree for eviction was made but there was no
pendi ng appeal against the decree. |If the tenant applies
under S. 17E he could get relief on the only ground that the
decree was on the ground nentioned in Cause (f) ~of Sub-
section (1) of S 13 and not the other ~grounds because
relief was sought to be granted by the provisions contained
in S. 17E to those tenants agai nst whom the .decree for
eviction was made under 8.13(1)(f). Therefore, it could not
be said that once a specific renedy under S. 17E.is provided
for the:benefit of tenant under a decree for eviction on the
ground nentioned in S. 13 (1) (f), that is the only way and

no other in which he could get relief. |If so, his appea
woul d becone inconpetent. Renedy wunder S. 17E is an
addi ti onal renedy. More particularly it appears for the

benefit of these tenants agai nst Whom decree for eviction
was nmade under S.13(1)(f) and appeal by whom was not pendi ng
so that they could protect thensel ves agai nst eviction, by
I andl ords whose suits had becomre inconmpetent in view of the
provisions contained in Sub-section (3A) of S. 13. [160 G
161 A-C]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1138 of
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1977.
(From the Judgnent and Order dt. 12-8-76 of the High Court
of Judicature at Calcutta in Letters Patent No. 184 of
1974.)
151
A. K Sen and Sukumar Ghosh for the Appellant.
Niren De and D. N. Mukherjee for the Respondent.
The Judgrment of the Court was delivered by
DESAI, J.-This appeal by special |leave arises from a suit
filed by the plaintiff respondent for eviction of defendant
appel lant fromthe ground floor of prem ses No. 16/1 A,  Ram
Ratan Bose Lane, Shyanbazar, which the appellant was
occupying as a tenant on a nmonthly rent of Rs. 37/-, on the
ground that the respondent required the same for his own use
and occupation. The suit ended in a decree in favour of the
respondent and was confirned in appeal by the Additiona
District Judge. The appellant thereupon preferred Second
Appeal to the High Court at Calcutta. In the second appea
the appel | ant sought permssion to adduce addi ti ona
evi dence to the effect that the requirenent of the |andlord
stood satisfied because he had recovered possession of four
rooms on the first and second floors of the sanme buil ding.
A contention was also raised by himthat the suit filed by
the landlord was inconpetent, it having been instituted
within a period of three years of the acquisition of his
interest as landlord in the prem ses by transfer and was
accordingly hit by sub-section (3A) of section 13 of the
West Bengal Prem ses Tenancy Act, 1956, as anended by the
West  Bengal Premi ses Tenancy (Second Amendnent) Act, 1969.
The contentions raised by the appellant in the second appea
were overruled by the H gh Court and the appeal was
di sm ssed and the decree for eviction was affirnmed. " Upon a
certificate granted by the | earned single Judge of the High
Court the appellant preferred appeal under clause 15 of the
Letters Patent. Wen the appeal under clause 15 of the
Letters Patent was pending in the H gh Court, respondent
plaintiff sought and obtained | eave to anend the plaint and
consequent |y the appellant defendant filed addi ti ona
witten statenent. Thereafter the court franed fresh i ssues
arising fromthe amended pl eadi ngs as under
"1. Is the premises in_ dispute reasonably
required by the plaintiff-respondent for ~his
own occupation and for the occupation of the
nenbers of his famly?
2. I's t he pl ai ntiff-respondent in
possessi on of any reasonably sui tabl e
acconmmodati on ?"
Oral  and docunentary evidence was permtted to | be adduced
and thereafter the appeal was set down for heari ng.
Utimately the appeal was dism ssed affirmng the decree for
eviction. Hence the present appeal by special |eave.
It is an adnmitted position that the building of which suit
prom ses formpart was purchased by the [andlord on October
1, 1963 and notice dated June 16, 1964 termnating the
tenancy was served upon the tenant. The landlord filed
title suit No. 198 of 1964 on August 27, 1964, against the
t enant .
152
By the anmendi ng Act 34 of 1969 West Bengal Prem ses Tenancy
Act, 1956 (hereinafter referred to as the ’'parent Act’) was
anmended. Clause (f) of sub-s. (1) of s. 13 of the parent
Act was substituted by s. 4 of the Anmending Act as under
"(f) subject to the provisions of sub-section
(3A) and section 13A, where the prenises are
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reasonabl y required by the landlord for
purposes of building or rebuilding or for
making thereto  substantia

alterations, and such building or rebuilding,
or additions or alterations, cannot be carried
out without the prem ses being vacated;
(ff) subject to the provisions of sub-section
(3A), where the premises are reasonabl y
required by the landlord for hi s own
occupation if he is the owner or for the
occupation of any person for whose benefit the
prem ses are held and the landlord or such
person is not in possession of any reasonably
sui tabl e accomodati on; "
A new sub-s. (3A) was added after sub-s. (3)
of s. 13 as under
"(3A) where a landlord has acquired hi s
interest in the premises by transfer, no suit
for the recovery of possession of the prenises
on any of the grounds nentioned in clause (f)
or clause (ff) of sub-section (1) shall be
instituted by the landlord bef ore t he
expiration-of a period of three years fromthe
dat e /of his acquisition of such interest
Provided that a suit for the recovery of the
possession of the premises may be instituted
on the ground mentionedin clause (f) of sub-
section (1) before-the expiration of the said
period of three years if the ~controller, on
the application of the landlord and after
giving the tenant an opportunity of being
heard, permits, by order, the institution of
the suit on the ground that the building or
rebuil ding, or the additions or alterations,
as the case may be, are necessary to nmake the
prem ses safe for human habitation."
By s. 13 of the Anending Act, the anendnents in the parent
Act introduced by ss. 4, 7, 8 and 9 of the Amending Act were
made retroactive, being applicable to suits i-ncl udi ng
appeal s which were pending at the date of the comencenent
of the Amending Act. Constitutional validity of sub-s. (3A)
introduced in s. 13 was chall enged before a D vision~ Bench
of the Calcutta H gh Court in Sailendra Nath v. S - E
Dutt. (1) The Hi gh Court voided only that part of sub-s. (3A)
of s. 13 by which it was nade retroactive by applying it to
pending suits and appeals as being ultra vires of Art.
19(1) (f) of the Constitution on the ground of
unr easonabl eness. The matter cane before this Court and in
B. Banerjee v. Anita Pan, (2) Krishna Iyer, J. speaking for
the majority observed as under
(1) AIl.R 1971 Cal. 331
(2) [1975] 2 S.C.R 774.

addi ti ons

153

"W see in the amendnent Act no violation  of

Art. 19(1) (f) read with 19(5). The sane

H gh Court, in a later case Kalyani Dutt V.

Promla Bala Dassi, ILR (1972) 2 Cal. 660,

cane to the sanme conclusion by what it called

i ndependently considering the question’. We

di scern nothing substantially different in

e

analysis or approach to nerit

result. W hold s. 13 of the Amendnent Act

review of

o

th

ou
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valid and repel the vice of wunreasonabl eness
di scovered in both the reported rulings of the
H gh Court."
Wi | e uphol di ng constitutional validity of sub-s. (3A) of s.
13, in order to work out the nmechanics of the application of
amending provisions to pending actions, with a view to
avoiding multiplicity of litigation as well as protraction

of litigation it was suggested that the plaintiff |andlord
may put in fresh pleadi ngs wherever the suit is pending and
the tenant should be given an opportunity to fit,-- his

witten statenent and the Court shoul d di spose of the matter
after giving both sides the right to lead additiona

evidence. It was observed that it would certainly be opened
to the appellate court either to take evidence directly or
to call for a finding. Expeditious disposal of belated
l[itigation wll undoubtedly be a consideration with the

Court in exercising this discretion. The proviso to sub-s.
(3A) can also be conplied with'if the plaintiff gets the
perm ssion of the Rent Controller in the manner laid down
therein before filing his fresh pl eadi ngs.

Pursuant ~to the decision rendered by this Court in B.
Banerjee's case (supra), the High Court in the pending
Letters Patent Appeal pernmitted the plaintiff to amend the
pl ai nt whereupon the defendant filed " additional witten
statement and fresh issues were framed as herei nbefore set
out and after pernitting the parties to lead oral and
docunent ary evidence the appeal was disposed of as
her ei nabove nenti oned.

M. Nren De appearing for the respondent at. one stage
attenpted to contend that to the extent sub-s. (3A) of s. 13
is made retroactive it is ultra vires article 19 (1) (f) and
thus he wanted to reopen the controversy settled by this
Court in B. Banerjee's case. W were not persuaded by any
such subnission and we accept the ratio in B. Banerjee's
case that the retroactive operation of sub-s. (3A) of s. 13
does not offend article 19 (1) (f) on the ground of
unr easonabl eness.

M. A K Sen |learned counsel who appeared for the appellant
vigorously contended that the Bench hearing appeal under
clause 15 of the Letters Patent has no - jurisdiction to take
fresh evidence even if it permts amendnent  of the
pl eadi ngs. While working out the mechani cs consequent upon
upholding the wvalidity of sub-s. (3A) it was open to the
Court hearing the appeal under clause 15 of the Letters
Patent to grant permission to amend the pleadings. By a
catena of decisions Order 6, Rule 17 of the Code of Civi
Procedure has been interpreted to nmean that leave to anend
may be granted at any stage of the proceedings' which nmay
i nclude appeal or even second appeal. But, urged M. / Sen,
that the jurisdiction of the Court hearing an appeal / under
cl ause 15 does not extend to

11-211SCl/ 78

154

taking and appreciating evidence and recordi ng findi ngs  of
facts on issues that nmay_have to be determined arising from
anended pleadings. It was said that Order 41, Rules 25 and
27 are exhaustive of the powers of the appellate court to
take additional evidence. Sinultaneously it was pointed out
that s. 100 prescribes the peripheral limts of the Court’s
jurisdiction while hearing a second appeal. Section 100 as
it stood at the relevant tine permtted a second appeal to
the High Court fromevery decree passed in appeal by any
Court subordinate to Hgh Court on any of the_follow ng
grounds, viz., (a) the decision being contrary to law or to
some usage having the force of law, (b) the decision having
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failed to determne sone material issue of law or usage
having the force of law, (c) a substantial error or defect
in the procedure provided by the Code or by any other |aw
for the time being in force, which may possibly have
produced error or defect in the decision of the case upon
the merits. It was submitted that if this is the periphera

l[imt of jurisdiction of a court hearing second appeal, it
is just not conceivable that a Bench hearing an appeal under
clause 15 of the Letters Patent upon a certificate granted
by the single Judge could have a wider jurisdiction than the
court hearing the second appeal

There is a near concensus ampongst the various Hi gh Courts
that ordinarily an appellant is not entitled in an appea

under clause 15 to be heard on poi nts which have not been
rai sed before the judge fromwhose judgnent the appeal is
preferred. Now, if in second appeal the findings of fact
recorded by the first appellate court are taken as binding
unl ess fresh additional evidence is pernmitted to be | ed when
again ' appreciationof evidence to record a finding of fact
woul d becorme necessary, that position is not altered even if
amendnent of pl eadings is granted which puts into
controversy sone new facts all'eged in anended pl eadings and
therefore the Court hearing the second appeal after granting
amendment could not take over the function of the tria

court or the first appellate court and undertake appre-
ciation of evidence and record finding,, of facts. That s
not the function envisaged by the Code of the Court hearing
second appeal under. s. 100. This becones crystal clear from
the provision contained in s. 103 which defines the power of
the Hi gh Court to determ ne a question of fact while hearing
second appeal. But this power of the Court is linmted to
evi dence on record which again is sufficient to determ ne an
i ssue of fact necessary for disposal of the appeal and which
has not been determ nd by the | ower appellate Court or which
has been wongly determ ned by such court. Wen pleadings
are anended at the stage of the appeal under clause 15 of
the Letters Patent and fresh allegations of facts are thus
introduced in the controversy which necessitate additiona

evidence being permitted it woul d not be open to the Court
to proceed to record evidence and to appreci ate the evidence
and record findings of fact, a function which even
ordinarily is hot undertaken by the H gh Court bearing the
second appeal, nuch less can it be done while hearing an
appeal under <clause 15 of the Letters Patent. When - on
account of a subsequent change in law, anmendnent of the
pl eadings is granted which raises disputed questions of
fact, the situation would not be one governed by Order

155

41, r. 27. At that stage it could not be said that’' the
appel l ate court is permtting production of addi ti ona

evi dence, oral or docunentary on the ground that the court
from whose decree the appeal is preferred has refused to
adduce evidence which ought to have been admitted or the
appel l ate court requires any docunents to be produced or any
witness to be examined to enable it to pronounce judgnent.
Not woul d the situation be one which could be covered under
the expression "other substantial cause". Once pleading are
permtted to be anended which bring into focus altogether
new or fresh disputed questions of fact which have to be
resol ved on additional evidence that woul d be necessary to
be led, the function is one of appreciation of evidence nore
appropriately to be undertaken by the trial court or at the
nost the first appellate court but not the H gh Court
hearing the second appeal or an appeal under clause 15 of
the Letters Patent. It is not for a monent suggested that
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at the stage at which leave to anend pleadings has been
granted the Hi gh Court was not conpetent to grant it.In

fact, in an identical situation in B. Banerjee's case
(supra) '"this Court had in terms indicated that to avoid
hardship to the plaintiff | andl ord the appropriate thing

would be to grant |eave to anend the pleading and five an
equal opportunity to the defendant to controvert if lie so
chooses what the plaintiff contends by anended pleading.
But once that is done inmediately the guestion of
jurisdiction of the court hearing the appeal under clause 15
of the Letters Patent would arise and if the appeal was
entertai ned agai nst the judgnent rendered by the Hi gh Court
in second appeal the limtations on the power of the High
Court hearing the second appeal will ipso facto limt and
circunscribe the jurisdiction of the appellate Bench. |
the High Court whil e hearing second appeal, conceding that
it could have allowed anmendnent of pleading, where the
amended pl eadi ngs substantially ;raise disputed questions of
fact which need resolution afresh after additional evidence,
could not undertake the exercise of recording evidence and
appreciating it and recording findings of fact, but would
appropriately remand the caseto the trial court, the Bench
hearing the appeal against the judgment in second appea
could Pot enlarge its  jurisdiction by-undertaking that
forbi dden exercise; 1t would, therefore, appear that when a
Bench of a High Court' is hearing an appeal ;preferred upon a
certificate granted under clause 15 of the Letters Patent by
a single judge of the Hi gh Court who by his judgnent has
di sposed of the second appeal the appellate bench would be
subject to the limtation onits power and jurisdiction to
appreci ate or reappreci ate evidence and to record finding of
fact which were never raised before the trial court or the
first appellate court as the pleadings were permtted to be
amended by it and the question was raised for the first tinme
before it, to the same extent as the H gh Court | hearing
second appeal wth constraints of 'ss. 100 and 103  of the
Code. It nust be distinctly understood that admtting
evidence is entirely different from appreciating it and
acting upon it. The Judicial Committee of the Privy Counci
in Indrajit Pratap Sahi v. Amar Singh & Os.,(1l) was
concerned with the anbit of jurisdiction of the appellate
court to admt evidence under Order 41, r. 27. It was held
that the jurisdic-

(1) Law Reports 50 I.A 183
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tion can be exercised at the instance of a party -and the
Judicial Conmittee has unrestricted power to admt docunents
where sufficient grounds have been shown for ‘their having
not been produced at the initial stage of the " litigation
This view was affirmed by this Court in Surinder Kumar &
Os. v. Gan Chand & Os. (1) But that has no relevance to
the situation under discussion here.

M. De, however, contended that the appellant had agreed or
in fact had never objected to the appellate Bench exam ning
wi t nesses and recording findings of fact on appreciation  of
evidence and that it would not now be open to the appellant
to resile from the position adopted by him and he is
estopped fromdoing it. This contention raises the vexed
guesti on whet her consent can confer jurisdiction on a court
which Jlacks inherent jurisdiction. |If the Court |acks
i nherent jurisdiction no amount of consent can confer
jurisdiction. This is settled by a long line of decisions
comencing fromLedgard v. Bull, (2) wherein the Judicia
Conmittee was examining the question whether a District
Judge could entertain a suit complaining infringement of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

pat ent not upon institution before himbut by transfer from
the Court of the subordi nate Judge where it was instituted.
It was accepted that if the suit was instituted in the court
of the District Judge, the Distt. Judge had jurisdiction to

entertain it but a very narrowand l|imted question was
exam ned whether the Distt. Judge could entertain it on
transfer fromthe Court of the Subordi nate Judge. It was
also pointed out that the defendant who had raised a
contention as to the jurisdiction of the Distt. Judge to
hear the suit had given his positive consent to the transfer
of the suit. Even then the Judicial, Conmttee held as
under

"The District Judge was perfectly conpetent to
entertain and try the suit, if it wer e
conpetently brought, and their Lordships do
not doubt that, in such a case, a defendant
may ~be barred, ~by his own conduct, from
objecting to irregularities in the institution
of the suit. Wen the Judge has no inherent
jurisdiction over the subject-matter of a
suit, the _parties cannot, by their nutua
consent, convert it into a proper judicia
process, although they may constitute the
Judge their arbiter, and be bound by his
deci si on on the nmerits when t hese are
submitted to him.
Consent in such a situation could not be interpreted as
wai ver of the objection nor could it confer  jurisdiction
where- the Court inherently |acked jurisdictionto try the
suit.
This very principle was reaffirned i n Meenakshi~ Nai doo V.
Subramanya Sastri,(3) wherein the High Court in appea
against the order of the District-Judge had set aside the
order of the Distt. Judge appointing the appellant on the
Conmittee of the Pagode in the Madras Presidency. When the
matter was before the Hi gh Court it was never
(1) [21958] S.C. R 548.
(2) Law Reports 13 I.A 134 at p. 145
(3) Law Reports, 14 |.A 160.
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contended that the appeal was inconmpetent and such a
contention was rai sed before the Judicial Committee for the
first tine. Following the decision in Ledgard v. Bul
(supra), it was held that when the Judge has no i nherent
jurisdiction over the subject matter of a suit, the parties
cannot by their mutual consent convert it into a proper
judicial process, although they may constitute ~the Judge
their arbiter, and be bound by his decision on ' the nerits
when these are submitted to him Therefore, the failure on
the part of the appellant to object to the Hi gh /Court
hearing an appeal under clause 15 of the Letters Patent
taking oral evidence in respect of the amended pleadings
woul d not cloth the Bench with jurisdiction to record. fresh
oral evidence and proceed to Appreciate the sane and record
findings of facts.
M. De next contended that the contention now raised by the
appellant is not open to himin view of the limted |eave
granted by this Court under Article 136 of the Constitution
VWil e granting special |eave to appeal against the judgnent
of the Division Bench of the Hi gh Court, this Court made an
order as under

"Special leave is granted limted only to
grounds Nos. 2 and 5 of the special |eave
petition."

Grounds Nos. 2 and 5 are as under
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"2. For that the inpugned judgnent of the High
Court is wvitiated by manifest error in |aw
that by granting anendrment of plaint on July
11, 1975 which was originality filed on June
16, 1964 within 3 years fromthe purchase of
the suit prem ses by the landlord, the suit
can be taken out of the mandatory prohibition
| aid down in sub-section (3A) of section 13 of
the WB. Prenises Tenancy Act.

5. For that the inmpugned judgnent is
vitiated by a manifest error of law and the
| ear ned j udges failed to t ake into

consi deration the provisions of section 17E of
the WB. Premi ses Tenancy Act introduced by
the WB.  Prenmises Tenancy (Anmendnment) Act,
1970 to the effect that even the decrees
passed inearlier suits in contravention of
the provisions of sub-section (3A) of section
13 of “the Act shoul d be vacated."
A very narrow, literal -and verbal interpretation of
grounds Nos. —and 5 nmay prima facie indicate that the
guestion in terns now rai sed woul d not be covered by ground
either 2 or 5.But it would not be proper to put tonmorrow an
interpretation on the | anguage enpl oyed in grounds nos. 2
and 5. When leave is limted to certain grounds it would no
the appropriate to put a very narrow and gramatica
construction of the grounds as if we were construing a
statute or some ‘rule, regulation or order of a public

aut hority. More often it is our experience while hearing
applications for special |eave that grounds set out in
special |eave application are overlapping and fairly often

repeat ed, and even occasionally vague. ~Therefore, ‘as far as
158

possi bl e, the grounds should not be very strictly construed
or should not be construed in such a manner as to make the
special |eave grant-ed under Article. 136 self-defeating.
Attenpt of the Court nust beto find out what 'was the
gri evance or contention that was being put, forth before the
Court which appealed to the Court in granting special |eave
under Article 136. Article 136 confers power on this Court
inits discretion to grant special |eave fromany judgment,
decree, determnation, sentence or order in any case or

matter, passed or nmade by any court or tribunal in the
territory of India. Odinarily once special leave is
granted it is against the judgnment, decree, etc. However,
by practice this Court sometines linmits the |eave to certain
specific: points. If the leave is I|limted to specific
poi nts, obviously the whole case is not open before. the
Court hearing the appeal. In Nafe Singh & Anr. V. State

of Haryana, (1) this Court declined to examine the -question
whet her on evi dence the case was proved to the satisfaction
of the Court, because special leave was Ilimted to the
guestion of sentence. Simlarly, in Jagdev Singh & Anr. v.
State of Punjab,(-) leave was linmted to the applicability
of the Probation of Ofienders Act and accordingly this
Court did not permt enlargenent of the | eave observing that

the scope of the leave was confined to the limtations
specified in the order granting special |eave and will not
be enlarged for considering the correctness of t he
conviction for the particular offence. It was, however,

urged that where a certificate is granted by the high Court
under Article 133 specifying the question of lawin respect
of which the certificate is granted, this Court did not
l[imt the scope of the appeal to the terns of the
certificate. In Addagada Raghavamma & Anr. v. Addagada
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Chenchanrma & Anr.(3), while negativing a prelimnary
objections to the effect that the certificate granted by the
H gh Court under Article 133(1) nust govern the scope of the
appeal to the Supreme Court for otherwi se the sai d
certificate would becone otiose, the Court held that the
terns of the certificate did not circunmscribe the scope of
the appeal and once a proper certificate is granted the
Suprenme Court undoubtedly has power as a court of appeal to,
consider the correctness of the decision appealed against
from everystand point whether of questions of fact or |aw
It was held that if the certificate is good, the provisions
of Article 133 did not confine the scope of the appeal to
the certificate. This decision cannot help the appellant
because when a certificate is granted under Article 133 (1)
as. it stood prior to the Constitution (Thirtieth Anendnent)
Act, 1972, an appeal lay to the Suprene Court from any
judgrment, decree -or final’ worder, if the High Court
certified the case falling under clauses (a), (b) or (c).
Once a certificate i's granted this Court undoubtedly has the
power as a Court of Appeal to consider the correctness of
the deci sion appeal ed agai nst from every standpoint whether
on questions of fact or law. It may in its w sdom not
interfere with the concurrent findings of fact but there is
no bar to its jurisdiction frominterfering with the sane.
But when an appeal is preferred under Article 136 and the
leave is linmted to the specific grounds, the scope of
appeal cannot be

(1) [1971] 3 S.C. C 934.

(2) AIl.R 1973 S.C 2427.

(3) [1964] 2 S.C.R 933.
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enlarged so as to extend beyond what is pernissible to be
urged in support of the grounds to which the leave is
[imted. Undoubt edly, therefore, the scope of the appea
would be Ilimted to the grounds in respect of which the
leave is granted, but having saidthis, it nust be nade
distinctly clear that the grounds nust be broadly construed
to ascertain the real question raised therein and not in it
narrow or pedantic manner by literal interpretation of the
| anguage used.

Again, it must be borne in mnd that, although, an order of
this Court confining special |eave under —article 136 to
certain points would inply a rejection of it so far as other
points are concerned, yet, this Court as a constitutiona

power under article 137 of reviewing its own order. Thi s
power may, in very exceptional cases, consistently wth,
rules made wunder article 145 of the Constitution, be so
exercised, in the interests of justice, as to | expand the

|eave itself subject to due notice to the respondents
concerned that fair opportunity to nmeet the results of an
extensi on of grounds of appeal.

The appellant tenant was substantially contending that in
view of the introduction of sub-section (3A) of s. 13, the
suit when instituted was inconpetent and that on a proper
construction of s. 17E introduced in the parent Act by s. 4
of the West Bengal Prem ses Tenancy (Conplete) Act, 1970,
the decree woul d be unenforceable. The contention was that
by anendnment of pleading a suit when instituted was

i nconmpet ent, should not have been rendered conpetent. From
that springs the question about the court’s jurisdiction to
deal with the suit subsequent to anmendnent of pleadings. |If

it is one conpact ground it can be said that the contention
raised herein, if not explicit, would certainly be inplicit
in the grounds limted to which special |eave was granted
and, therefore, we cannot refuse to entertain it.
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It was lastly urged that ultinmately whether the H gh Court
shoul d appreciate the evidence and record findings of fact
or remand it to, the trial Court is a matter wthin the
di scretion of the High Court and that if the H gh Court has
exercised the discretion one way, this Court should not
interfere with the sane. 1t was further said that rules of
procedure are not nade for the, purpose of hindering justice
but for advancing substantial justice. It was, further said
that the appellant tenant was given full opportunity to
produce his evidence and had the benefit of. appreciation of
evi dence by a Bench of two judges of the High Court and that
it woul d be payi ng undue and undeserved respect to the rules
of procedure to remand the natter at this stage. Once the
amendnment is allowed, the basic approach to the suit would
undergo a change. Sub-section (3A) of s. 13 bars a suit for
eviction on any of the grounds mentioned in clauses (f) and
(ff) of sub-s. (1) of s. 13 for a period of three years
since the acquisition of interest by landlord in the
prem ses. ~ The suit should, therefore, have been filed three
years after the purchase of property by the respondent. The
respondent  would have been then required to show as to
whet her he required the premises and whether he had other
reasonably suitable accomodation. The enquiry would have
been related to the time when the suit. could have been
conpetently instituted. After focusing attention on this
160
point, the trial court woul d appreciate evidence, and record
findings of fact  which can be reexamined by the first
appel l ate court being the final court of facts.. This very
opportunity was denied to, the appellant by the Bench
arrogating the jurisdiction toitself to record evidence and
to proceed to appreciate the sane and reach concl usions of
fact which becone final. Therefore, considerable prejudice
was caused to the appellant by the procedure foll owed by the
court and this Court will be anply justified in interfering
with the sane. |Ile remand, there fore, is inevitable.
Before concluding the judgment, we nust advert to one
contention raised by M. De for the respondent. It was
urged that the appellant tenant leaving failed to take
advantage of s. 17E introduced-by the West Bengal Premnises
Tenancy Amendnent (Conplete) Act, 1970, it is not™ open to
himto chall enge the decree of eviction passed against him
By s. 17E power was conferred upon the court to set aside
certain decrees passed in suits brought by transferee
landl ords within three years of the date of transfer. In
fast this was the necessary corollary of the introduction of
sub-s. (3A) in s. 13 and nmaking it 'retroactive. ~There may
be tenants agai nst whom decree- for eviction was nade at the
instance of transferee |landlords whose suits would be
otherwi se inconpetent in view of sub-s. (3A.) of s/ 13.
Now, it may be that even though the decree for eviction was
passed by the Court, the tenant nay have continued in
possessi on because sonme proceedi ngs may be pending or for
some other reason. 1In such a situation, upon an application
nmade by the tenant within a period of 60 days, fromthe date
of comrencenent of the Amending Act, the Court was required
to set aside the decree for eviction. When appeal is
pending it wuld Pe opento the tenant to raise the
contention that the suit has become inconpetent, but where
the appeal is not pending or an execution application is-
pending and the tenant is still not physically evicted, it
would be open to himto take advantage of the provisions
contained in s. 17E. The present appellant appears to have
made an application purporting to be under S. 17E on 25th
April 1970 in the Court of Additional Minsif at Seal dah. On




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 15

this application notice was ordered to be issued to the
other side. Notice of the application appears to have been
refused by the respondent |ooking to the order sheet of the
| earned Munsif dated 9th Septenber 1970. This was treated
as proper service and the present appellant was directed to
take steps to produce certain unpunched court-fee stanps.
The appel | ant appears to have failed to take necessary steps
and the application was rejected for want of prosecution

It was contended that once the appellant applied wunder S
17E for setting aside the decree of eviction, the decree has
become binding and it is not open to himto question the

correctness of the decree. Thereis no merit- in this
connection because the appeal in which the decree was
guesti oned was still pending. The provision contained in S

17E provi des an additional renedy covering classes of cases
of tenants agai nst whom decree for eviction was nade but
there was no pending appeal against the decree. If the
submi ssion of M. De-is accepted, the provisions contained
inS. 17E would be rendered nugatory. W specifically asked
M. De a 'question as to what woul d
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be the position where a decree for eviction is made on two
grounds, one under s. 13(1) (f) and the other under other
provisions of s. 13 and the appeal of the tenant is pending.
Woul d t he appeal becone inconpetent if the-.tenant does not
apply wunder s. 17E ? If the tenant applies under s. 17E he
can get relief on the only ground that the decree was on the
ground nmentioned inclause (f) of sub-s. (1) of s. 13 and
not the other grounds because relief was sought to be
granted by the provisions contained in s. 17E to those
tenants agai nst whom decree for eviction was nade under s.

13(1) (f). Woul d the appeal in such a situation becone
i nconmpetent in part and renain conpetent for the other part
? Therefore, it could not be said that once a specific

remedy under s. 17E is provided for the benefit of tenants
under a decree for eviction on the-ground nmentioned in s.
13(1) (f), that is the only way and no other in which he
could get relief. If so, his appeal woul d becone
i nconpetent. Remedy under s. 17E.is an additional renedy.
More particularly it appears for —the benefit of those
tenants agai nst whom decree for eviction was nmade under _s.
13 (1) (f) and appeal by whom was not pending so that they
could protect thensel ves against eviction by |andl ords whose
suits had becone inconpetent in view of the provisions
contained in sub-s. (3A) of s. 13.

Accordingly, this appeal is allowed and the decree for
eviction made by all the Courts against the appellant is set
aside and the suit is remanded to the trial court to proceed
further fromthe stage after anmendnments of pleadings were
granted by the Hi gh Court and the relevant issues were
franmed pur suant to the anmended pleadings. In t he
circunstances of this case there shall be no order  as to
costs of appeal in this Court.

S R Appeal allowed : Case renmanded.

162




