http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 8

CASE NO. :
Appeal (civil) 302 of 2004

PETI TI ONER
Raj i nder Singh Chauhan & Ors.

RESPONDENT:
State of Haryana and Os.

DATE OF JUDGVENT: 21/11/2005

BENCH
ARI JI T PASAYAT & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Appel l ants call in question legality of the judgnent
rendered by a Division Bench of the Punjab and Haryana Hi gh
Court holding that the appellants’ stand about applicability
of Section 25-N of the Industrial Disputes Act, 1947 (in
short the "Act’) was not correct.

Controversy lies within a narrow conpass.

Appel | ants were enpl oyees of the Haryana State
Federation of Consuners Co-operative Wol esal es Stores
Limted (in short the "CONFED ), fourth respondent herein.
The service conditions of its enployees are covered by
CONFED St aff Service Rules, 1975 (in short the "Rules’). On
account of continued financial losses, a restructuring plan
for gainful enploynent for enpl oyees was prepared. |t was
noted that Retail CQutlets (in short the 'ROL') were causing
huge 1l oss to the organization. Therefore, it was deci ded
that all ROL should be closed being financially non-viabl e:
Retrenchnment conpensation in terms of Section 25-F of the
Act was paid. |In the retrenchnment order it was specifically
stated as foll ows:

"It is nade clear that enpl oyees of CONFED
fromwhere the retrenchment is being effected
are not covered by Chapter V-B of the
Industrial Dispute Act, 1947, necessitating
any perm ssion under Section 25-N of the said
Act. Therefore the retrenchnment is being
effected in accordance with Chapter V-A by
enpl oying with Section 25-F and ot her
provi sions of the said Chapter."”

Questioning the retrenchment, wit petitions were filed
before the Hi gh Court taking the stand that provisions of
Section 25-N and not Section 25-F were applicable and in any
event the appellants were entitled to the benefit in terns
of Rule 35(b) of the Rules. Hi gh Court did not find any
substance in the stand and dism ssed the Wit Petitions
hol ding that there was conpliance with the requirenments of
Section 25-F(b) of the Act.
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According to the | earned counsel for the appellants the
Hi gh Court has erroneously held that Section 25-N has no
application. Even otherwise, it was contended that the
appel l ants were entitled to the benefits avail abl e under
Rul e 35(b).

It was in this context submitted by the | earned counse
for the appellants that after conpletion of the probation
peri od, the appellants had becone pernmanent enpl oyees and,
therefore, they were governed by the Rules and the benefits
under Rule 35(b) were clearly applicable.

In response, |earned counsel for the respondents
submitted that the H gh Court’s viewis in order.

In order to appreciate rival subm ssions the rel evant
provi sions need to be noted. Section 25-F, 25-K, 25-L and
25-N of "the Act read as follows:

"25-F:. Conditions precedent to retrenchnent

of wor knen: No wor kman-enpl oyed i'n any

i ndustry who has been in continuous service

for not | ess than oneyear under an enpl oyer
shal | be retrenched by that enployer until \026

(a) the worknman has been given one
nmonth’s notice in witing indicating the
reasons for retrenchnent and the period
of notice has expired, or the workman
has been paid in |ieu of such notice,
wages for the period of the notice;

(b) the workman has been paid, at the
time of retrenchnent, conpensation which
shall be equivalent to fifteen days’
average pay (for every conpl eted year of
conti nuous service) or any part thereof
in excess of six nmonths; and

(c) notice in the prescribed manner
is served on the appropriate

CGovernment (or such authority as may
be specified by the appropriate
CGovernment by notification in the
Oficial Gazette).

25-K: Application of Chapter V-B: (1) The
provisions of this Chapter shall apply to an
i ndustrial establishnent (not being an
establi shment of a seasonal character or in
which work is performed only intermttently)
in which not |ess than one hundred worknen
were enpl oyed on an average per working day
for the preceding twel ve nont hs.

(2) If a question arises whether an
i ndustrial establishnent is of a seasona
character or whether work is performed
therein only intermttently, the decision of
the appropriate Government thereon shall be
final.

25-L: For the purpose of this chapter, - (a)
"Industrial Establishnment" neans:
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(i) a factory as defined in clause (n of
Section 2 of the Factories Act, 1948(63 of
1948) ;

(ii) a mne as defined in clause (j) of sub-
section(1l) of Section 2 of the Mnes Act,
1952 (35 of 1952); or

(iii) a plantation as defined in clause (f)
of Section 2 of the Plantations Labour Act,
1951 (69 of 1951);

(b) not wi t hst andi ng anything contained in
sub-clause(ii) of clause (a) of Section 2

(i) in relation.to any conpany in which
not less than fifty-one percent of the paid
up share capital isheld by the Centra
Gover nment, - or

(ii) in-relation to any corporation (not
being a corporation referred to in sub-clause
(i) of clause (a) of Section 2) established
by or under any | aw nade by Parlianment,

the Central Governnent shall ‘be the
appropriate Governnent.

25-N. CONDI TI ONS PRECEDENT TO-RETRENCHVENT OF
WORKIVEN:

(1) No workman enployed in any industria
establishnment to which this Chapter applies,
who has been in continuous service for not

| ess than one year under an enployer shall be
retrenched by that enployer until, -

(a) the worknman has been given three
nmonths’ notice in witing indicating the
reasons for retrenchment and the period of
noti ce has expired, or the workman has been
paid in lieu of such notice, wages for the
peri od of the notice; and

(b) the prior permssion of the
appropriate Governnment or such authority as
may be specified by that Governnent by
notification in the Oficial Gazette
(hereafter in this section referred to as the
speci fied authority) has been obtained on an
application nmade in this behalf.

(2). An application for perm ssion under sub-
section (1) shall be made by the enpl oyer in
the prescribed manner stating clearly the
reasons for the intended retrenchment and a
copy of such application shall also be served

si mul t aneously on the workmen concerned in

the prescribed manner.

(3) Were an application for perm ssion under
sub-section (1) has been nade, the
appropriate Government or the specified
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authority, after nmaking such enquiry as it
thinks fit and after giving a reasonable
opportunity of being heard to the enployer,
the wor knen concerned and the persons
interested in such retrenchnment, may, having
regard to the genui neness and adequacy of the
reasons stated by the enployer, the interests
of the worknen and all other rel evant
factors, by order and for reasons to be
recorded in witing, grant or refuse to grant
such perm ssion and a copy of such order
shal | be communi cated to the enpl oyer and the
wor kren.
(4) Were an application for perm ssion has
been made under sub-section (1) and the
appropriate Government or the specified
aut hority does not communi cate the order
granting or refusing to grant perm ssion to
the enployer withina period of sixty days
fromthe 'date on which such application is
made, the pernission applied for shall be
deened to have been granted on the expiration
of the said period of sixty days.

XXX XXX XXX

(7). Where no application for permssion
under sub-section (1) is made, or where the
perm ssion for any retrenchment has been
refused, such retrenchment shall be deened to
be illegal fromthe date on which the notice
of retrenchment was given to the worknman and
the workman shall be entitled to all the
benefits under any law for the time being in
force as if no notice had been given to him

XXX XXX XXX

(9). Where permi ssion for retrenchnent has
been granted under sub-section (3) or where
perm ssion for retrenchnent is deened to be
grant ed under sub-section (4), every workman
who is enployed in that establishnent

i medi ately before the date of application
for permi ssion under this section shall be
entitled to receive, at the tinme of
retrenchnment, conpensation which shall be
equivalent to fifteen days’ average pay for
every conpl eted year of continuous service or
any part thereof in excess of six nonths."

Section 25-F appears in Chapter V-A of the Act which
relates to |l ay-off and retrenchnent. Section 25-K, L and N
appear in Chapter V-B which relates to special provisions
relating to lay-off, retrenchnent and closure in certain
establishments. In other words Chapter V-A deals with the
general provisions relating to | ay-off and retrenchnent,
whi | e speci al provisions have been made for certain
establ i shnents covered by Chapter V-B. Section 25-Nrefers
to workman in an industrial establishnent. The expression
"I ndustrial Establishment" is defined in Section 25-L

whi ch neans a factory or a nmine or a plantation.

Admittedly, the enployer is not covered by the definition of
the "Industrial Establishment". Therefore, the H gh Court
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was right in holding that Section 25-N has no application

There is no dispute that the requirenments of Section
25-F have been conplied with by the enpl oyer.

The residual question is whether any benefit was to be
ext ended under Rule 35. Rule 4, 10(5&6) and 35(b) of the
Rul es read as foll ows:

"Rule 4 (a) "Permanent" enpl oyee neans an
enpl oyee who has been continued on vacant
per manent post. The staff of the federation
shall be classified into the follow ng:

1

d ass- |

Managi ng Director, Addl.
Managi ng ‘Director

2.

G ass-11

Busi ness Manager, Accounts

of ficers, general Manager
establ i shment officer and
Assi st ant Manager.

3.

G ass-111

Account ants, Assistants,
purchase and Sal e Assi stant
Account s Assi st ant,

St or ekeepers, Cashiers, derks,
St enogr apher s/ St eno-typi sts and

Sal esnmen.
4,
C ass-1V

Driver, Peons, Daftri,
Chowki dar and Sweepers.

4(b). "Probationer"” neans an enpl oyee who

is provisionally enployed to fill a pernmanent
vacancy of post and has not been made

per manent or confirnmed in services. The
probation period will be 12 nonths for al

the posts of Cass |, II, Il which may
further be extended by such time as deened
fit, but in no case it will exceed 24 nonths,
inall. The probation period for Cass-1V
shal |l be 6 nonths which may further be

ext ended by such tinme as may be deened fit
but in no case total period of probation
shal | exceed 12 nonths.

4(c). "Tenporary" enpl oyee neans an

enpl oyee who has been appointed for a limted
period for work which is of an essentially
tenporary nature.

4(d). An "Apprentice" neans a | earner who

is given a nom nal stipend during the period
which will ordinarily be of 6 nonths before
he is taken up as a tenporary enpl oyee.

4(e). Every enpl oyee shall be given a witten
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order regarding his appointnent,
confirmation, pronotion, transfer and ending
of service as the case nmay be.

Rule 10 (5): If the work and conduct of an
enpl oyee during the period of probation is

found satisfactory, he will be confirned from
the date of conpletion of the probation
peri od.

10(6). No empl oyee will be deermed to have
been confirmed in the federation service

unl ess specific orders in'this regard are

i ssued. The appointing authority shall have
to take a decision regarding confirmation or
reversi on or renoval of a probationer within
the prescribed period of probation.

35(b). Confirnmed enpl oyee shall be entitled
to one month's pay and al |l owance for every
conpl et ed year of service.  In addition to
this, they will also be entitled to such pay
and al l owance as may be due to them on
account of accunul ated earned | eave upto the
maxi mum of one nonth.

Rul e 35(b) inter-alia provides that confirned enpl oyees
shall be entitled to one nonth's pay and all owance for every
conpl eted year of service on retrenchment of service. In
addition they are entitled to pay and all owance as may be
admi ssi bl e to them on account of accunul ative earned | eave
upto the maxi num of one nonth.

The stand of the respondents was that the appellants
were not confirmed enpl oyees. - The appoi nt nent order of each
of the appellants contains the stipulations which are as
fol | ows:

"1. Your appointnment as Sales man is purely
tenporary.

2. During the period of probation, your
services are liable to be term nated

wi t hout giving any notice or assigning any
reason.

3. You shall be governed by the terns and

conditions contained in the Staff Service

Rul es of the Federation, amended fromtine
totinme."

This is a case where the period of probation is fixed
having regard to Rule 4(b) read with Rule 10 as quoted above.
Rul e 10(6) no doubt provides that no enpl oyee shall be deened
to have been confirmed in the service unless specific order
inthis regard is issued. Relying on this provision, |earned
counsel for the fourth respondent submitted that there was no
specific orders of confirmation and, therefore, the
appel  ants shoul d be deenmed to have conti nued as probationers
till the date of termination of their services. Asimlar
stand was considered in Om Prakash Maurya v. U P. Co-
operative Sugar Factories Federation, Lucknow and Os. (AR
1986 SC 1844). A Constitution Bench of this Court in The
State of Punjab v. Dharam Singh (AR 1968 SC 1210) noted as
foll ows:
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"Where as in the present case, the service
rules fix a certain period of tine beyond

whi ch the probationary period cannot be

ext ended and an enpl oyee appoi nted or
prombted to a post on probation is allowed to
continue in the post after conpletion of the
nmaxi mum peri od of probation without an
express order of confirmation, he cannot be
deenmed to continue in that post as a

probati oner by inplication. The reason is
that such an inmplication is negatived by the
service rul e forbidding extension of the
probati onary period beyond the naximum peri od
fixed by it. In such acase, it is

permi ssible to draw the inference that the
enpl oyee allowed to continue in the post on
conpl etion of the maximum peri od of probation
has been confirned in the post by

i mplication.™

In H gh Court of MP. through Registrar and Os.

Satya Narayan Jhavar (2001 (7) SCC 161), this Court
cat egorised the provisions for probation as foll ows:
"The question of deened confirmation in
service jurisprudence, which is dependent
upon the | anguage of the rel evant service

rul es, has been the subject-matter of

consi deration before this Court, tines

wi t hout number in various decisions and there
are three lines of cases on this point. One
line of cases is where in the service rules
or in the letter of appointment a period of
probation is specified and power to - extend
the sane is also conferred upon the authority
wi t hout prescribing any nmaxi mum peri od of
probation and if the officer is continued
beyond the prescribed or extended period, he
cannot be deemed to be confirmed. In such
cases there is no bar against term nation at
any point of tine after expiry of the period
of probation. The other line of cases is that
where while there is a provision in the rules
for initial probation and extension thereof,
a maxi mum period for such extension is al so
provi ded beyond which it is not permssible
to extend probation. The inference in such
cases is that the officer concerned is deened
to have been confirmed upon expiry of the
maxi mum peri od of probation in case before
its expiry the order of termnation has not
been passed. The last |line of cases is where,
t hough under the rul es maxi num peri od of
probation is prescribed, but the sane
requires a specific act on the part of the
enpl oyer by issuing an order of confirmation
and of passing a test for the purposes of
confirmation. In such cases, even if the
maxi mum peri od of probation has expired and
nei ther any order of confirmation has been
passed nor has the person concerned passed
the requisite test, he cannot be deened to
have been confirnmed merely because the said
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peri od has expired."

In above view of the matter, the stand of the
appel l ants that they were deenmed to have been confirmed at
the end of 24 nonths and they were permanent enployees is in
terra firma. ’Sal esnen’ belong to Cass Il of the category
of permanent enpl oyees. The definition of "Probationer"
given in Rule 4(b) fully supports the appellants’ stand that
the probation period shall not exceed 24 nmonths in all
Therefore as was held in On Prakash’s case, Satya Narayan
Jhavar’ s case and Dharam Si ngh’s case (supra) the appellants
inferentially have to be treated as pernmanent enpl oyees, and
consequently the benefits under Rule 35(b) were available to
them But the sane shall not be in addition to what is
payabl e under Section 25-F. The ampunt which is higher of
the two i.e. of Section 25-F or Rule 35(b) shall be paid to
the appellants. |f any amount has already been paid in
terms of Section 25-F the sane shall be adjusted while
nmaki ng t he paynent under Rule 35(L), which shall be nade
within three nonths. The appeal is allowed to the aforesaid
extent. No costs.




