http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
UNI ON CF | NDI A

Vs.

RESPONDENT:
MADDALA THATHI AH

DATE OF JUDGVENT:
09/ 05/ 1963

BENCH

DAYAL, RAGHUBAR
BENCH

DAYAL, RAGHUBAR
SUBBARAO, K.
MUDHOLKAR, J.R

Cl TATI ON:
1966 AR 1724 1964 SCR (3) 774

ACT:

Contract - Const ructi on- - Agr eenent for suppl y- Tender -
Acceptance Formal / order for supply-Stipulation in the
contract for cancellation at any stage-I1f  effective even
after formal order for supply had been nade.

HEADNOTE:

The General Manager of a Railway invited tenders  for the
supply of jaggery to the railway grain shops. Paragraph 2
of the tender set out the quantity required and described
dates of delivery. There was a note in that para that "the
Admi ni stration reserved the right to cancel the contract at
any stage during the tenure of the contract wthout calling
up the outstanding on the unexpired portion of the contract.
" Under para 8 the successful tenderer was required to pay
security deposit towards proper ful fillment of the contract.
Paragraph 9 stated that a formal order for supply would be
pl aced after the security deposit referred to in para 8 was
made. The respondent submitted his tender for the supply of
14000 nmaunds as nmentioned in the tender, and by the letter
dat ed January 29, 1948, the Deputy Ceneral Manager accepted
the tender stating that the official order would be placed
on the respondent on receipt of the remttance of =~ security.
In his letter dated February 16, 1948, the Deputy GCenera
Manager reiterated the acceptance of the tender subject to
the respondents’ acceptance of the terns and conditions
printed on the reverse of that letter, under which 3500
maunds each were to be delivered on March 1,
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March 22, April 5 and April 21, 1948 respectively. At the
end of the ternms and conditions was a note that the adminis-
tration reserved the right to cancel the contract at any
stage during the tenure of the contract wi thout calling upon
the outstanding on the unexpired portion of the contract.
By his letter dated March 8, 1948, the Deputy GCenera
Manager infornmed the respondent that the bal ance quantity of
j aggery outstandi ng on date against the order dated February
16, 1948, be treated as cancelled and the contract closed.
In the suit instituted by the respondent for the recovery of
damages resulting frombreach of contract, the appellant
relied, by way of defence, on the stipulation in the
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contract that the appellant was at livery to termnate the
contract at any stage.

Held that, on the true construction of the contract, the
condition nentioned in the note 2 of the tender or in the
letter dated February 16, 1948 referred to a right in the
appel l ant to cancel the agreenment for such supply of jaggery
about which no formal order had been passed by the Deputy
CGeneral Manager wth the respondent and did not apply to
such supplies of jaggery about which a formal order had been
pl aced specifying definite anbunt of jaggery to be supplied
and the definite date or definite short period for its
actual delivery. Once the order was placed for such supply
on such dates, that order anounted to a binding contract
making it incunbent on the respondent to supply jaggery in
accordance with the terms of the order and also making it
i ncumbent on the Deputy General Manager to accept the
jaggery delivered in pursuance of that order

Chat turbhuj Vithal das Jasani v. Mpneshwar Parashram [ 1954]
S.C.R 817, referred to

JUDGVENT:
ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 53 of 1961
Appeal by special ‘| eave fromthe judgnent and decree dated
August 9, 1956 of the Madras Hi gh Court in O S. Appeal No.
64 of 1952.
H. N. Sanyal, Additional Solicitor-General of India, K L.
Cosain and P. D. Xenon, for the appellant.
A V. Viswanatha Sastri and M S. K  Sastri, for the
respondent.
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1963. My 9. The judgnent of the Court was delivered by
RAGHUBAR DAYAL J.-The facts giving rise'to this appeal, by
speci al | eave, are these
The Dominion of India, as the owmer of the Madras and
Southern Mhratta Railway, represented by the Genera
Manager of that railway, invited tenders for the supply of
j aggery to the railway grain shops. The r espondent
submitted his tender for the supply of 14,000 .inperia
maunds of cane jaggery during the nonths of February and
March 1948. The tender form contained a note in paragraph 2
whi ch was nmeant for the quantity required and the described
dates of delivery. This note was :
"This Administration reserves the right to
cancel the contract at any stage during the
tenure of the contract without calling up the
out standi ngs on the unexpired portion of . the

contract."
The Deputy General Manager of the Railways, by his letter
dated January 29, 1948, accepted this tender. The letter

asked the respondent to remt a sum of Rs. 7,900/-for
security and said that on receipt of the renittance
of ficial order would be placed with the respondent. In -his
letter dated February 16, 1948, the Deputy General Manager
reiterated the acceptance of the tender subject to the
respondent’s acceptance of the terns and conditions printed
on the reverse of that letter. Anbng these termnms, the terms
of delivery stated : Programme of delivery to be 3,600
maunds on March 1, 1948 ; 3,500 maunds on March 22, 1948;
3,500 on April 5, 1948; and 3,500 nmaunds on April 21, 1948.
At the end of the terms and conditions was a note that the
adnmi ni stration reserved the right to cancel the contract at
any stage during the tenure of the
777
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contract without calling up the outstandings on the
unexpired portion of the contract. The date for the
delivery of the four installnents were slightly changed by a
subsequent |etter dated February 28, 1948.

By his letter dated March 8, 1948, the Deputy GCenera
Manager inforned the respondent that the bal ance quantity of
j aggery outstandi ng on date against the order dated February
16, 1948, be treated as cancelled and the contract closed.
The protests of the respondent were of no avail as the
rail way administration took its st and agai nst t he
stipulation that the right to cancel the contract at any

stage was reserved to it. Utimately, the respondent
instituted the suit against the Union of India for
recovering danmages resulting frombreach of contract. The

trial Court dismssedthe suit holding that the railway
admini stration coul d cancel the contract wthout giving any
reason whenever it |iked, without nmaking itself liable to
pay any danmages. The High Court held that the clause
reserving the right-in the appellant to cancel the contract
was void and in view of the trial Court having not decided
the issue about danmeges, renmanded the suit for disposa
after dealing with that matter. It is against this decree
that the Union of Indira has filed this appeal after obtain-
i ng special |eave.

The contentions raised for the appellant are two. ne is
that on a proper construction of the terns of the contract,
the appellant had agreed to but only such quantity of
jaggery as it mght require, uptoa nmaxinmum of 14,6000
maunds and therefore there was no enforceable obligation to
purchase the entire quantity. ~The other contention is that
the respondent had expressly agreed to the inpugned clause
and that therefore the appellant was at liberty to termnate
the contract at any stage of the duration of the ' contract

with respect to the outstanding obligations under it. The
stipulation is valid and bi nding
778

on the parties and it amounted to a provision in the
contract itself for its discharge or determ nation. On the
other hand it is contended for the respondent” that the
contract was a conplete contract of the supply of a definite
quantity of jaggery viz., 14,000 rmaunds, on -the dates
mentioned in the order dated February 16, 1948, to start
wit h, and ultimtely on the dates nentioned in t he
subsequent letter dated February 28, and that t he
stipulation relied on was repugnant to the contract and,
even if valid, the appellant could rescind the contract only
for good and reasonabl e ground and not arbitrarily.
To decide the contentions raised it is necessary to construe
the true nature of the contract between the parties  which
has given rise to these proceedings. The rel evant
conditions of tender are described in paragraphs 2, -8 and 9
and are set out below :
"2. Quantity required and described dates of
delivery. -14,000 i nperial nmaunds of cane
jaggery are required for the nonths of Decem
ber 1947 and January 1948 and should be deli -
vered in equal lots of 1,750 inperial maunds
each comencing from 10th Decenber 1947 and
conpl eted on 31st January 1948.
Note : This Admi nistration reserves the right
to cancel the contract at any stage during the
tenure of the contract without calling up the
out standi ngs on the unexpired portion of the
contract.
8. Security deposit.-Five percent of the
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tender value will be required to be paid by
the successful tenderer as security deposit
towards proper fulfilment of the contract.
This amount will carry no interest. Thi s
should be paid in cash in addition to the
earnest noney already paid to the Paymaster
and Cashier of this Rail-way,
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Madras, and his official receipt obtained
t herefor. Cheques and drafts wll not be
accepted in paynment of security deposit. In
the case of contracts or the supply of
gingelly oil, the security deposit wll be

arranged only after 90 days have el apsed from
the date of the |ast supply against the order
9. Placing of order.-A formal order for
supply w1l be placed on the successfu
t enderer only on the under si gned bei ng
furnished with the receipt issued by the
Paymast er and Cashier of this Railway for the
security deposit referred to in paragraph 8."
Par agraph 12 provides for the rejection of supplies if they

be of wunacceptable -quality. Paragraph 13 deals with
penal ties and reads thus
"13. Penal ti es. - Wen suppl i es arc not

effected on the dates as laid down in the
Oficial Oder or when acceptable replacenent
of the whole or part of “any consignnent which
is rejected in accordance with paragraph 12 is
not nmade wthin the tine prescribed the
adm nistration will take penal action against
the supplier in one or nore of 'the follow ng
way's
(a) Purchase in the open nmarket at the risk
and expenses of ‘the supplier goods of 'quality
contracted for, to the extent due
(b) Cancel any outstandi ngs on the /contract
and ;
(c) Forfeit the security deposit.”
The respondent nade an offer to supply the necessary
quantity of jaggery during the period it was wanted and
expressed its readi ness to abide by
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the ternms and conditions of the tender. He agreed to supply
the jaggery at the rate nentioned in his letter. Thi s

tender was accepted by the letter dated January 29, 1948.
So far, the offer of a supply of a definite quantity of
jaggery during a specified period at a certain rate and the
acceptance of the offer would constitute an agreenent, but
would fall short of ampunting to a legal contract inasmuch
as the date of delivery of the jaggery was not specified.
Only the period was nentioned. The agreenent arrived at
therefore could be said, as urged for the appellant, to be a
contract in a popular sense with respect to the terns which
woul d govern the order for supply of jaggery. The
acceptance of the tender did not anpbunt to the placing of
the order for any definite quantity of jaggery on a definite
date. Paragraph 9 of the tender referred to the placing of a
formal order for the supply of jaggery, after the respondent
had not only nade a security deposit as required by the
provi sions of paragraph 8 but had al so furnished a receipt
i ssued for that deposit to the Deputy Ceneral Manager, Gain
Shops. So construed, the note in paragraph 2 of the tender
woul d refer to cancel this agreenent, |oosely called a con-
tract, at any stage during the tenure of that agreenent
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wi thout calling up the outstandings on the unexpired portion
of the contract.

The various expressions used in this note point to the sane
concl usi on. The expression ’'tenure of the contract’
contenpl ates the contract being of a continuing nature. It
is only a contract with a sort of a tenure. The contract is
to be cancelled at any stage during such a tenure, that is,
it could be cancelled during the period between t he
acceptance of the tender and March 31, 1948, the last date

for the delivery of the jaggery under the contract. The
note further provided that as a result of the cancellation,
the appellant wll not call up the outstandings on the
unexpired portion of the contract. This
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expression can only nmean "w thout ordering the supply of
jaggery which was to be delivered within the remaining
period of the contract”, that-is, the period between the
dat e of cancell ation and March 31, 1948.

Paragraph 13 dealing with penalties draws a distinction
bet ween out st andings on the contract and the purchase of the
goods to the extent not supplied by the respondent. The
provision about penalty comes into operation when the
supplies are not effected on the dates laid down in the
official order, or when acceptabl e replacenent of the whole
or part of any consignnent which is rejected is not made
within the time prescribed. Cause (a) of para 13 contem
pl ates penal action by purchasing in the open market at the
risk and expenses of the supplier, goods of the quality
contracted for to the extent due, either due to the failure
to supply or due to failure to replace rejected goods which
had been supplied in conpliance of an order. Clause (b) of
para 13 contenplates a further penal action . in the form of

cancel l ation of any outstandings on the contract. Such a
cancel lation could only be of the balance of the supplies
agreed upon but not yet supplied. I1f this expression was

meant to cover the goods for which order had been pl aced but
whose date of delivery had not arrived, a di fferent
expressi ng woul d have been nore appropriately used.

The appellant’s letter dated, January 29, 1948 which conveyed
the acceptance of the tender, directed the respondent to
remt a certain sumfor the security deposit and stated that
on receipt of advice of remttance official order would be
pl aced. This is the order contenplated by para 9 of the
tender.

By his letter dated February 16, 1948, the  Deputy Genera
Manager repeated in paragraph 1 of the letter that the
tender dated January 27, 1948,
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was accepted for the supply of jaggery, only subject to the
respondent’s acceptance of the terns and conditions  printed
on the reverse. The tender had already been “accepted.
There was no occasion to reopen the question of the
acceptance of the tender or to reinformthe respondent about
the acceptance of the tender or to obtain a second,
acceptance of the respondent to the terns and conditions  of
the tender. No occasion could have arisen for inposing any
fresh conditions for the acceptance of the tender which had
been accepted earlier

Paragraph 2 of the letter contains a definite order for
di spatching and delivering of the consignnent to the
Assistant Controller of Grain Shops. The details given in
the letter provided for the entire supply of 14,000 naunds
to be in four equal instalnents, each instalment to be
delivered on a particular date. The only other condition or
termin this letter is
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"This administration reserves the right to
cancel the contract at any stage during the
tenure of the contract without calling up the
out standi ngs on the unexpired portion of the
contract."
This is identical in terms with the note in paragraph 2 of
the tender and can bear the same construction with respect
to that portion of the goods to be supplied for which no

formal order had been placed. |If this note had a particul ar
reference to the cancellation of the orders, if that was
possible in law, its |anguage woul d have been different. It

woul d have referred to the right to cancel the orders about
the delivery of the consignnents and would have provided
that the orders for such supplies which were to be made on
dates subsequent to the date of cancellation would stand
cancelled or that the appellant would not be bound to take
delivery of such
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consi gnnents which were to be delivered on dates subsequent
to the cancellation of the orders. There is nothing in this
letter that the formal order placed is subject to this
condi tion. The condition governed the acceptance of the
tender according to the content of para 1 of this letter.

It appears that the order has been placed on a printed form
which could be used al'so for placing an order for delivery
of part of the commodity which the tenderer has agreed to

suppl y. That seens to be the reason why that particular
recital appears in the letter. |1t cannot possibly have any
bearing on a case like the present where the railway

adm ni stration has definitely placed an order for the supply
of the entire quantity of the comobdity for which a tender
had been call ed.

In this connection we may refer to the 1anguage of the
letter of the Deputy CGeneral Manager dated March 8, '\ 1948,
whi ch i nforned the respondent -about the cancellation of the
contract. The letter states that the balance quantity of
jaggery outstanding on date agai nst the above order, i.e.,
the order dated February 16, 1948, is treated as ‘cancelled
and the contract closed. This letter itself draws a dis-
tinction between the order and the contract. —The _contract
has a reference to the agreenent consisting of the offer of
supply of jaggery and acceptance of the offer by the Deputy
General Manager.

We are therefore of the view that the condition mentioned in
the note to para 2 of the tender or in the letter ~dated
February 16, 1948, refers to a right in the appellant to
cancel the agreenment for such supply of jaggery about which
no formal order had been placed by the Deputy GCenera
Manager with the respondent.and does not apply to / such
supplies of jaggery about which a formal order had been
pl aced specifying definite anbunt of jaggery to be
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supplied and the definite date or definite short period for
its actual delivery. Once the order is placed for  such
supply on such dates., that order anbunts to a binding
contract mmking it incunbent on the respondent to supply
jaggery in accordance with the terms of the order and also
maki ng it incunmbent on the Deputy General Manager to accept
the jaggery delivered in pursuance of that order

W may refer to what was said by this Court in Chatturbhuj
Vit hal das Jasani v. Mreshwar Parashram (1), in connection
with an arrangenent arrived at between t he Centra
CGovernment and a firm of bidi manufacturers, Molji Sickka &
Conpany. The arrangenent under which the firmwas to sel
and the Government was to buy fromthe firmfrom tine to
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time two brands of bidis manufactured by it. The contention
rai sed before the Court was that this arrangenent anounted
to a contract for the supply of goods within the meaning of
that section. The contract was said to be enbodied in four
letters. This Court said
"But except for this the letters nerely set
out the terms on which the parties were ready
to do business with each other if and when
orders were placed and executed. As soon as
an order was placed and accepted a contract

arose. It is true this contract would be
governed by the termset out in the letters
but wuntil an order was placed and accepted

there was no contract."

Ref erence nmay al so be made to what is said in
"Law of Contract’, by Cheshire & Fifoot (5th
Edi tion) at p. 36:

"There i's no doubt, of course, that the tender
is an offer. The question, however, is
whet her its acceptance’ by the corporation is
an acceptance inthelegal sense so as to

produce a
(2) [1954] S.C R 817.
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bi nding “contract. This can be answered only
by examining the |language of the origina
invitation to tender. There are at least two
possible cases. First, the corporation may
have stated that it will definitely require a
speci fied  quantity of goods, no nore and no
| ess, as, for instance, where it advertises
for 1,000 tons of coal to be supplied during
the period January 1st to Decenber 31st. Here

t he "accept ance’ of the tender i's an
acceptance in the l'egal sense, and it creates
an obl i gati on. The trader is bound to

deliver, the corporation is bound to accept,

1,000 tons, and the fact that delivery is to

be by instalnents as and when denanded does

not disturb, the existence of the obligation."
On the basis of this note, the acceptance of the res-
pondent’s tender by the Deputy CGeneral Manager may -even
amount to a contract in the strict sense of the term but we
do not consider it in that sense in view of the provisions
of paragraphs 8 and 9 of the tender requiring a deposit of
security and the placing of the fornmal order

The other case illustrated by Cheshire and Fifoot is :
"Secondly, the corporation advertises that it
nay require articles of a speci fied

description wup to a maxi num anount, as, for
instance, where it invites tenders. for the
supply during the coming year of coal not
exceeding 1,000 tons altogether, deliveries to
be made if and when denanded, the effect  of
the so-called acceptance’ of the tender is
very different. The trader has made what

is called a standing offer. Until revocation
he stands ready and willing to deliver coal up
to 1,000 tons at the agreed price when the
corporation from time to tinme demands a
preci se quantity. The
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"acceptance’ of the tender, however, does not
convert the offer into a binding contract, for
a contract of sale inplies that the buyer has
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agreed to accept the goods. In the present
case the corporation has not agreed to take
1,000 tons, or indeed any quantity of coal
It has nmerely stated that it nay require sup
plies up to a maximumlimt."
"In this latter case the standing offer may be
revoked at any tine provided that it has not
been accepted in the |legal sense; and accep-
tance in the legal sense is conplete as soon
as a requisition for a definite quantity of
goods is rmade. Each requisition by t he
offeree is an individual act of acceptance
whi ch creates a separate contract."
We construe the contract between the parties in the instant
case to be of the second type.- The note bel ow para 2 of the
tender form reserving aright to cancel an outstanding
contract is then consistent with the nature of the agreenent
between the parties as aresult of the offer of the
respondent accepted by the appellant and a simlar note in
the fornal order dated February 16, 1948, had no reference
to the —actual orders but could refer only to such
contenpl at ed supplies of goods for which no orders had been
pl aced,
In view of the construction we have placed on the contract
between the parties it is not necessary to decide the other
contention urged for the appellant that the stipulation in
the not amounted to a termin the contract itself for the
di scharge of the contract and therefore was valid, a
contention to which the reply of ‘the respondent is that any
such termin a contract which destroys the contract itself
according to the earlier terns is void as in that case there
would be nothing in the alleged contract which would have
been bi nding on the appellant. -
787
W are of opinion that the order of- the H gh Court is
correct and therefore dism ss the appeal with costs.
Appeal dism ssed




