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Speci al |eave is granted.
This appeal is directed against the judgnment and order

of the H gh Court dated 7th Cctober, 1996 in a wit
petition, wherein direction was i ssued to the respondents to
pay the salary of the appellants under the Paynent of Salary
Act from 29th August, 1991. The grievance is, the inpugned
order has shortened the relief from what was envi saged under
the judgnent and order dated 29th August, 1991. The claimis
they should be paid the arrears of their salary not from
29t h August, 1991 but from 1st July, 1975.

It is necessary to refer to certain essential *r**x**
to appreciate the controversy in.this case. The 59 Gorakha
Training Center, Junior H gh School Deradun Cant, was
astablished in they hear 1952 for providing eduction to the
children of Ex-Service men, serving MIlitary personnel s and
officers as well as civilians and the Educati on Depart nment-.
The U.P. Government gave recoghition to the said institution
with effect from9th April, 19059. The case s that they
were appoi nted as Assistant Teachers being duly qualified.

On 9th April, 1970, the District Inspector of Schools
Dehradun gave permission to the nanagement to run._ the
classes from class 1 to VIII. The concerned respondents did

not bring the appellants wunder the Paynent of Salary Act
though they are entitled since the year 1975. Reliance is
pl aced under Rule 10 of the U P. Recongni sed Basic School s,
Recruitnment and Conditions of service of Teachers and ot her
enpl oyees, Rules 1975 (hereinafter referred to as '1975
Rul es’), which is quoted hereunder: -
"10. Salary of teachers. - A

recogni sed school shall wundertake

to pay wth effect from July 1

1975, to every teacher and enpl oyee

the same scale of pay, dearness

al l owance and additional dearness

al | owance as are paid to the

teachers and enpl oyees of the Board

possessing similar qualification

Play will be disbursed through
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cheque. "

The appellants filed Cvil Mscellaneous Wit Petition
No. 24478 of 1988 seeking the direction for paynent of
salary to the appellants under the Paynent of Salary Act.
The High Court allowed the said Wit Petition on 29th
August, 1991, and directed the respondents to bring the
appel | ants under the provisions of Paynent of Salary Act and
pay their salary accordingly wunder rit. Against this, the
State of U P., who is respondent in the present case filed a
Speci al Leave Petition (C No. 827 of 1993 which was
di smssed by this Court on 10th My, 1993 and a review
petition against the same which was also dism ssed on 17th
Sept enber, 1993. The grievance expressed now is since in the
said Wit Petition there was no prayer for paynent of
arrears of salary whichthey are clainmng now from 1st July,
1975, hence no specific order was passed. The case is that
the respondents in spite of that are not paying arrears of
salary with effect from 1st July, 1975. The appel | ants nade
several representations but with no avail. Wen this was not
redressed, the appellants filed another Wit Petition No.
24284 of 1995 for a specific direction to pay the arrears of
salary as aforesaid since 1st July, 1975. That was di sposed
of by the High Court on 7th Cctober, 1996, which is the
i mpugned order wth the direction to pay the salary of the
appel lants with effect from 29th August, 1991

So far the claimof the appellants to receive paynents
since 1st July, 1975, we do not find any indication either
in any of the aforesaid two orders passed by the H gh Court
or under any of the relevant Rules. It is true that the
aforesaid Rules 1975 cane intoforce on 1st July, 1975.
Under this Rule junior basic school is defined;

Section 2 (b) :
"Juni or Basic School means an

institution other than H gh School s

or Intermediate Colleges inmparting

Education up to V class.™
Under Section 2 (e) Recognised Schools is al so defined:

"Recogni sed School neans any

Juni or Basic School, not being an

institution belonging to or wholly

mai ntained by the Board or any

| ocal body, recognised by the Board

before the comencenent of these

rules inparting education from

Classes | to V."

Thus, the aforesaid rules defines, 'a Junior Basic
School as inparting education upto Cass V and indi cate what
recogni sed school neans. Rule 10 casts an obligation to pay
the salary to a teacher on the recogni sed school and not on
the State Governnment. The State Governnent is obliged only
under the Paynent of Salary Act. Hence, even though-a schoo
may be ‘recognised’ but that by itself does not create any
right in the appellants to receive their salary under it.

The Uttar Pradesh Recogni sed Basic School s (Junior High
School s) (Recruitnment and Condition of Service of Teachers)
Rul es 1978 (hereinafter referred to as ‘1978 Rules’). The
Rul e deals with Junior High School of the recognised Basic
School Section 2(e) define *Junior H gh School

"Juni or H gh School means an

Institution other than H gh Schoo

or Internediate College inparting

education to boys or girls or both

fromclass VI to WVII (inclusive)"

W find the aforesaid 1975 and 1978 Rules have been
franmed under Section 19(1) of the Uttar Pradesh Eduction Act
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1972. Section 2 (b) defines ‘Basic Eduction’ as inparting
education upto class eight. It is under this Act, Rule 2(b)
of 1975 Rules defines ‘Junior Basic School’ as inputing
education upto Class V and Rule 2(e) of 1978 Rul es defines
“Juni or H gh School’ as inparting education fromdCass VI to
VI1 (Inclusive). In this background anot her Act was enforced
viz. the Utar Pradesh Junior H gh School (Paynent of
Sal ari es of Teachers and other Enpl oyees) Act 1978. Argunent
for the State is that this Paynent of Salary Act is not
applicable to the primary Section as this applies only to

the Junior Hgh School viz. Cdasses VI and VII. Two
guestions arise, firstly whether the State has any right
rai se such an issue after matter becane final inter se

between the parties through the aforesaid decision of the
H gh Court on 29th _August, 1991 and secondly whether
appel lants’ claim for paynent of salary from 1975 is
sustai nable, if not, fromwhat date?

Considering first™ the later appellants’ claim it is
necessary to reproduce relevant portion of the decision of
the High Court in 1991 as aforesaid

"l have heard |earned counse

for the petitioners as also the

| ear ned st andi ng counsel . The

petitioners may be teaching the

Primary cl asses but t hey are

working in the institution which is

junior H gh School and they are

teachers of the a junior ~High

School which runs the classes from

1to 8. Al the classes which are

bei ng t hough i-n the schoo

constitute one wunit and they are

not separated Unit. The respondents

have also not said that they are

separate unit. In fact Annexure 2

appended to the wit petition makes

it abundantly clear that the schoo

is one wunit in which education is

inmparted to primary classes and

junior classes by the teachers who

are wor Ki ng under t he one

management and one Head Master.

That being so that petitioners

cannot be deprived of the benefit

of payment of salary Act and they

are entitled to be paid under the

provi sion of the said Act.

The petitoners are entitled to

be paid their salary wunder the

provi sions of the Paynent of Sal ary

Act as they are teachers of the

junior H gh School and the order

cont ai ned in Annexur e- 2 | ands

support to their contention that

they are also entitled to get

salary in accordance wth t he

provision of paynment of Salary

Act . "

However, the aforesaid Junior H gh School Payment of
Sal aries Act, 1978 canme into force with effect from 1st My,
1979 by virtue of the notification issued under section
1(3). This Act was brought in to renove frequent conplaints
that salary of teachers and non-teachi ng enpl oyees of ai ded
non- Gover nnent Junior Hi gh Schools are not disbursed in
time, resulting hardships to its enployees. The aforesaid
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j udgrment dated 29th August, 1991 refers to this Act. For the
respondent State of U P. contentionis that this is not
applicable to the primary sections, nanely, fromCass | to
Class V but to Casses VI to VII. The Hgh Court finally
directed the respondents to bring the appellants under the
said Act, neaning thereby wunder the 1978 Act, and pay the
salary according to the provisions of the said Act. The
operative portion of the said order is a also quoted
her eunder
"The respondents are directed

by a mandanus to bring t he

petitioners under the provisions of

paynment of salary Act and pay their

sal ary according to the provisions

of the said Act.

It is not that appellants are not entitled to the
paynment of any salary. They are, but prior to bringing them
under the said Act this obligation is only on the Recognised
School 'under the aforesaid Rule 10 of the 1975 Rules. But by
the said  Hgh Court judgnent the respondents were bound to
bring them under the Paynent of Salary Act and pay their
sal aries accordingly. This cannot be denied by the State.
But in spite of this nothing was done in this regard.

Comng to the State’s objection, the subm ssion is that
they are only entitled for paynment of salary under the said
Act since 11th  February, 1993, as on that date the
Covernment issued ' such orders. The objection has no force
and cannot be permitted to be raised in the present case. As
aforesaid, inter se between the appellants and the
respondents including State the matter has become final by
the aforesaid Hi gh Court judgnent dated 29th August, 1991
Agai nst the aforesaid judgnment, addimtteldy, SLP of the
State was rejected even Review Petition was rejected. This
apart even otherwise the State has not come in ‘appea
agai nst the impugned judgnent dated 7th Cctober, 1996, hence
cannot challenge the sane in this appeal

Returning to the inpugned order, we find, inspite of
several representations, that  the respondents  did not
respond inspite of the wearlier direction, hence it was
ordered to pay them under the Paynent of Salary Act at |east
since the earlier Hgh Court judgnment and order dated 29th
August, 1991.

Since appellants were not satisfied by the inpugned
order, as they clained their salaries since 1975 when the
aforesaid 1975 Rule cane into effect. The contention is the
spirit of the earlier Hi gh Court order was to pay fromthat
date. This was as Junior Hi gh School teachers were getting
since then, hence primary section teachers cannot be denied
this right being in the same school. In other words, to pay
fromthe sane date as was paid to the Junior Hi gh Schoo
teachers. W find force in this subm ssion. Wen grievance
of the appellants was accepted in the first Wit Petition to
being them in parity wth the Junior H gh School teachers,
the paynment form 1991 cannot be construed to be correction
the facts of this case. But considering the claim of
appel l ants, they could in no case be entitled to be paid
period to the Paynment of Salary Act, 1978. Hence appell ants’
claimsince 1975 cannot be accepted.

Considering the direction issued by the H gh Court, in
its first judgnent, where clear direction is to pay these
appel | ants under the Paynent of Salary Act as in the sane
institution another set of teachers (Junior H gh School) are
being paid wunder it and the institution being one unit, the
same cannot be denied to the teachers in the prinmary
sections. In other words, to pay them also under the sane
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Act from the date Junior Hi gh School teachers were paid in
this institution. As we have hel d above even if argunent for
the State may have any nerit in |aw, cannot be sustained, as
it has becone final inter se between the parties. It is also
brought to our notice that one of such teacher Km Harsh
Uniyal simlar to the appellants, though did not join in the
first wit petition but on the basis of decision of that
case (1991), filed a wit petition No.11644 of 1993 which
was al l owed by the High Court on 8.12.93 with a direction to
pay the salary since the payment of Salary Act was made
applicable to that institution. W were informed accordingly
payment was made to her by the respondents.

For the aforesaid reasons, this appeal is allowed with
a direction to pay the appellant fromthe day Paynent of
Sal ary Act, 1978 (aforesaid) was nade applicable in the said
institution, i.e., fromthe date Junior H gh School teachers
of that institution were paid salary under the 1978 Act. If
any paynent of salary already made and received by the
appel l ants for this period, the sane be adjusted and the
bal ance ampunt, if any, be paid within two nonths fromthe
date certified copy of this order is filed before the
concerned authority. This is also w thout prejudice of the
concerned authority if the recongnished institution (the
present institution) has not paid any salary to the
appel l ants which they were obliged after enforcenent of
paynment of salary to take such recourse as permssible in
| aw. Cost on the parties.




