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ACT:

Constitution of ‘India 1950 Article 14-Classification
when constitutional - Andhra Pradesh Buil dings (Lease, Rent
and Eviction) Control Act, 1960 Section 32 (b)-Wether
violative of Article 14.

Andhra Pradesh Buildings (Lease, Rent and Eviction)
Control Act, 1960, Section 32 (b)-Act not applicable to any
bui |l di ng constructed on or “after August 26, 1957-Provi sion
Whet her violative of Article 14 of the Constitution

Interpretation of Statutes.

Constitutionality of a statute-Wether nere’lapse of
time lends constitutionality to a provision

Doctrine of severability-Section in a statute held
violative of Article-Wether entire statute can - be struck
down.

HEADNOTE

On Cctober 1, 1953 the State of Andhra came into
exi stence. The Madras Buildings (Lease, Rent and Eviction)
Control Act, 1949 continued to be in operation in the State.
The area known as Tel engana was nmerged with Andhra and the
new State of Andhra Pradesh cane into exi stence on Novenber
1,1956. The Hyderabad House (Rent, Eviction and Lease)
Control Act, 1954 which was in force in the Tel engana area
continued to be in force in that area even after the new
State of Andhra Pradesh cane into existence.

By a notification dated My 9, 1956 issued by the
Government of Andhra Pradesh, all buildings in the Andhra
area the construction of which was conpleted on or after
Cctober 1,1953 were exenpted, fromthe Madras Act for a
period of three years fromthe date of such conpletion. On
August 26, 1957 the State Gover nirent i ssued anot her
notification under the Hyderabad Act exenpting all buildings
in the Telengana Area for a period of five years. Both the
Madras Act and the Hyderabad Act were repeal ed and repl aced
by the Andhra Pradesh Buildings (Lease, Rent and Eviction)
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Control Act, 1960, which was passed in 1960. Section 32 of
the Act provided that the Act would not apply (a) to any
buil ding owmmed by the Governnment, (b) to any building
constructed on and after 26th August, 1957.

The constitutionality of sec. 32 (b) was questioned in
awit petitionfiled in 1964, in the H gh Court on the
ground that it violated Art. 14 of the Constitution. That
petition was di sm ssed by the High Court on January 5, 1965
595
(Chintapalli Achaiah v. P. Gopal akri shna Reddy, A 1.R 1966
A.P. 51) upholding the validity of sec. 32 (b). The High
Court held that the hardship caused to the tenant by the
exenption given in the ‘case of buildings constructed after
August 26, 1957 under sec. 32 (b) of the Act was ’'short
lived” and the concession should be tolerated for a short
whi | e.

In their wit petitions to this Court the petitioners
assailed the constitutional validity of sec. 32 (b) of the
Act contending that the buildings to which the Act was
appl i cabl'e were aged nore than 26 years and those to which
the Act was not applicable were aged about 26 years or |ess
and during the 26 years from August 26, 1957 thousands of
bui | di ngs had been constructed enjoying i munity of the Act,
that on account of ~ the exenption, there were two sets of
buildings in every ~area those to which the Act was
applicabl e and those which were exenpted under sec. 32 (b)
and there had also cone into existence tw classes of
I andl ords-one cl ass 'governed by the Act and the other not
governed by the Act and two classes of tenants-one class
having the protection of the renedi al provisions of the Act
and anot her class which didnot have such protection, and
that whatever m ght have been the position in the first few
years after the Act was passed there was no justification
for continuing this exenption for all tine to cone.

The wit petitions were resisted by the 'State
CGovernment and the | andlords, on the ground that since sec.
32 (b) was valid at the commencenent of the Act as held by
the High Court in the year 1965 it could not be struck down
at any tine after it had came into force. |If clause ' (b) of
sec. 32 was invalid then the entire Act would have to be
struck down, so that all the tenancies m ght be regul ated by
contracts entered into by the parties in-accordance wth
their free wll. They also urged that s. 32 (b) was not
violative of Article 14. The State Governnment also stated
that two attenpts were nade to get the Act-anended but that

they failed. In the first Bill it was proposed to substitute
the date ’26th August 1957 in sec. 32 (b) by the date 'the
1st January, 1968 . In the second Bill it was proposed to

confine the exenption in respect of each building to a
period of ten years after its construction

Allowing the wit petitions.
N

HELD: 1. dause (b) of sec. 32 of the Act should be
declared as violative of Article 14 of the Constitution
because the continuance of that provision on the statute
book would inply the creation of a privileged class of
| andl ords without any rational basis, as the incentive to
bui |l d which provided a nexus for a reasonable classification
of such <class of landlords no |onger existed by |apse of
time in the case of the mgjority of such |landlords. There
was no reason why, after all these years, they should not be
brought at par with other |andlords who were subject to the
restrictions inposed by the Act in the natter of eviction of
tenants and control of rents. [619 B-(

2. The burden of proof regarding the question that a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 20

piece of legislation is violative of Art. 14 was, no doubt,
on the petitioners. That burden stood di scharged by themin
the instant cases. The inpugned provisions had at any rate
becorme per se discrimnatory because it was not possible to
support

596

the exenption given to buildings which had al so now becone
old as nmany of them were now nore than 10 years old. The
State Governnent itself had made two abortive attenpts to
get the section anended. [604 G H]

3. Many of the exenpted buildings were nore than ten
years old. Wile there was some justification for exenpting
new buil dings which were say five, seven or ten years old
fromthe date of the Act, in order to provide an incentive
to builders of new  buildings, there was hardly any
justification to all ow buildings which were constructed nore
than ten years ago to remain outside the scope of the Act.
The landlords of such buildings nust have realised a | arge
part of the investnment made on such buildings by way of
rents during all these vyears. The court could not fail to
take into_ account that owing to- continuous influx of
popul ation into wurban areas in recent years the rents had
gone up everywhere and that the |andl ords of such buil di ngs
had been able to take advantage of the situation created by
the shortage of urban housi ng accommobdation which was a

uni versal phenonenon.” In the case of these buildings there
was no |longer any need to continue'the exenption.[605 G
606A]

4. There could not be any valid justification to apply
the Act to a building which was 27 years-old and not to
apply it to a building which was 26 years ol d. The anonal y
brought about by sec. 32(b) would be nore pronounced when
the State Governnent by a notification brought the Act into
force in any part of the State for the first tine. On such
extension of the Act only buildings constructed prior to
August 26, 1957 in that part. of the State would beconme
subject to the Act and buildings constructed |later would
still be exenpt from its operation. This was ‘a wholly
i nsupportabl e classification. The cl assification of
buildings into two classes for purposes of sec. 32 (b) of
the Act, therefore, did not any |onger bear any relationship
to the object, since the buildings which were exenpted had
already come into existence and their owners had realised a
maj or part of their investnent. [606 B-D]

In the instant case, the |egislature while passing the
law had given the exenption apparently as an incentive to
encourage building activity. It was not shown how the
conti nuance of the exenption in the case of persons who had
built houses nore than two decades ago would act as an
incentive to builders of new houses now If that was so,
then there was no justification to continue to “have the
restrictions inmposed by the Act on buildings built prior to
August 26, 1957 also and the whole Act should have to be
repealed, for if the imnpugned exenption could act as an
incentive the repeal of the Act should also act as an
i ncentive. [613 G

5. (i) The long period that had elapsed after the
passing of the Act itself served as a crucial factor in
deciding the question whether the inmpugned |aw had becomne
di scrimnatory or not because the ground on which the
classification of buildings into two categories was nmade was
not a historical or geographical one but was an economc
one. Exemption was granted by way of an incentive to
encourage building activity and in the circunmstances such
exenption could not be allowed to | ast for ever. [613H 614]
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(ii) The Iandlords of buildings constructed subsequent
to August 26, 1957 were given undue preference over the
 andl ords of buildings constructed prior to that date in
that the former were free fromthe shackles of the Act while
the latter were subjected to the restrictions inposed by it.
What should have been just an incentive had becone a
per manent bonanza in favour of those who constructed
bui | di ngs subsequent to August 26,1957. There being no
justification for the continuance of the benefit to a class
of persons w thout any rational basis whatsoever, the evi
effects flowng fromthe inmpugned exenption had caused nore
harmto the society than one could anticipate. Wat was
justifiable during a short. period had turned out to be a
case of hostile discrimnation by |apse of nearly a quarter
of century. [614 D-E]

(iii) Mere lapse of tinme did not lend constitutionality
to a provision which was otherwise bad. The garb of
constitutionality which it may have possessed earlier had
become worn- out and its constitutionality had been now
brought to a successful challenge. [614 G

6. The striking down of clause (b) of sec. 32 of the
Act did not in any way affect the rest of the provisions of
the Act. The clause was not so inextricably bound up with
the rest of the Act as to make the rest of the Act
unwor kabl e after it was struck down. ~Having regard to the
history of the legislation the Act had to be sustained even
after striking down clause (b) of" sec. 32. The effect of
striking down the inpugned provision would be that al
bui | di ngs, except those falling under clause (a) of sec. 32
or exenpted wunder sec. 26 inthe areas where the Act was in
force, would be governed by the Act irrespective of the date
of their construction. [618E-619A]

Chintapal li Achaiah v. P. Gopal akrishna Reddy, (A 1.R
1966 Andhra Pradesh 51) overrul ed.

Shri Ram Krishna Dalma v. Shri Justice S.R Tendol kar
JUDGVENT:

Madhya Pradesh [1962] Supp. 2 S.C R 257; State of Madhya
Pradesh v. Bhopal Sugar |Industries Ltd., [1964] 6 'S.C R

846; Vishwesha Thirtha Swamiar & ors. v. State of M/sore &
Anr. [1972] 1 S.CR 137; HH Shri Swamji of Shri Admar
Mutt etc. v. The Comm ssioner H ndu Religious & Charitable
Endownents Departnment & ors. [1980] 1 S.C. R 368; Narottam
Ki shore Dev verma & ors. v. Union of India & Anr., [1964] 7
S.CR 555 R MD Chanmarbaugwalla v. The ~Union of “India
[1957] S.C R 930; and D.S. Nakara & ors. v. Union of India
[1983] 1 S.C.C. 305 referred to.

7. (1) The incentive to build provides a rational basis
for classification and it 1is necessary, in the nationa
interest, that there should be freedomfromrestrictions for
alimted period of tinme. It is always open to'the State
Legi slature or the State Government to take action by
amending the Act itself or under sec. 26 of the Act, as the
case may be, not only to provide incentive to persons who
are desirous of building new houses, as it serves a definite
soci al purpose but also to mtigate the rigour to such class
of landlords who may have recently built their houses for a
limted period as it has been done in the Union Territory of
Chandi garh. [619 E-F]

598

Ms. Punjab Tin Supply Co., Chandigarh etc. v. The
Central CGovernnent & ors.,[1984] 1 SSC R p. 7.

(ii) The question whether new |legislation should be
initiated to exenpt newy constructed buildings for a
l[imted period of time on the pattern of simlar |egislation
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undertaken by different States or to exenpt such class of
buil di ngs for a given nunber of years fromthe provisions of
the Act by the issue of a notification under sec. 26 of the
Act is for the State Government to decide. [619 G H|

&

ORIG NAL JURISDICTION : Wit Petitions Nos. 737 of
1979, 242 of 1980, 5316, 3974 and 7902-03 of 1983.

(Under article 32 of the Constitution)

K. R Chodhary, K _Rajendra Chodhary, A. Subba Rao, C.
S. Vaidyanathan, C S. 'S. Rao, Ms. Baby Krishnan, A V.
Rangam T. V. S. N Chari; B. Kanta Rao and S. Markandeya
for the appearing parties.

The judgnent of the Court was delivered by

VENKATARAM AH.” J. The constitutional validity of clause
(b) of ~section 32 of the Andhra pradesh Buildings (Lease,
Rent and ~Eviction) Control Act, 1960 (Act XV of 1960)
(hereinafter referred to as 'the Act’) which exenpts al
bui | di ngs constructed on and after August 26,1957 fromthe
operation of the Act is challenged in these petitions under
Article 32 of the Constitution

On Cctober 1,1953, "the State of  Andhra came into
exi stence under the provisions of the Andhra State Act, 1953
conprising the area specified in section 3 of that Act which
fornerly formed a part of the then State -of Mdras. By
virtue of the provisions contained in Part VI of that Act,
the Madras Buildings (Lease and Rent Control) Act, 1949
(Madras Act XXV of 1949) continued to be in operation in the
State of Andhra. On Novenber 1, 1956 -under the States
Reor gani sati on Act, 1956 with the nerger of the area known
as the Telangana area, which formerly formed a part of the
erstwhile State of Hyderabad, wth the territories of the
State of Andhra the new State of Andhra Pradesh cane into
exi stence. By virtue of section 119 of the States
Reor gani sati on Act, the Hyderabad House (Rent, Eviction and
Lease) Control Act, 1954 (Hyderabad Act XX ‘of /1954)
continued to be in force in the Telangana area even after
the new State of Andhra Pradesh cane into existence. In the
Andhra area, the Madras
599
Bui |l di ngs (Lease and Rent Control) Act, 1949 al so conti nued
to be in force. By a notification dated May 9, 1956 issued
by the Governnment of Andhra Pradesh under the said Madras

Act, all buildings in the Andhra area, the construction of
whi ch was conpleted on or after Cctober 1,1953 were exenpted
fromall the provisions of that Act for a period of three

years from the date of such conpletion. On August 26, 1957
the State CGovernnent issued another notification under the
Hyderabad Act exenpting buildings in the Tel angana Area for
a period of five years fromthe operation of that Act. Both
the said Madras Act and the Hyderabad Act were repealed and
replaced by the Act which came to be passed in 1960. It
appears that at the tinme when the Bill which | ater becane
the Act was being considered by the Joint Select Conmittee
of the State Legislature, the Chairman of the Committee
informed the Conmittee that the Governnent of India had
advi sed that new buildings should be exenpted fromthe Act
as it would be an incentive to the house building activity
and he also brought to its notice that the State Governnent
had i ssued the above said orders exenpting the new buil ding
fromthe provisions of the respective Acts for a linmted
peri od. Thereupon Joint Select Comittee recomended that in
order to afford an incentive to the house building activity,
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all buildings constructed after August 26,1957 should be
exenpted from the scope of the Bill. Utimtely section 32

of the Act was enacted as follow -
"32 Act not to apply to certain buildings:-
The provisions of this Act shall not apply:-
(a) to any building owned by the Governnent;
(b) to any building constructed on and after
the 26t h August 1957".

We are concerned with clause (b) of section 32 in these
cases. It may be noted that the exenption granted under
clause (b) is not restricted to any specific period as it
was in the notifications issued under the repeal ed Acts. Now
was it nade applicable to new buildings as suggested by the
CGovernment of India by |aying down a specific period during
whi ch they woul d be considered as new purposes of exenption
The constitutionality of this provision was questioned
before the H gh Court —of Andhra Pradesh on the ground that
it
600
violated ‘Article 14 of the Constitution in Chintapall
Achai ah v P. Gopal akri shna Reddy(1) in a petition filed in
1964. That petition was disnmissed by the Hgh Court on
January 5,1965 upholding the validity of section 32 (b) of
the Act. In the courseof its judgment the H gh Court
observed thus:

"The policy of the Act can be found out, as

di scussed above, fromall permissible intrinsic and

extrinsic sources. Thus exam ned, the policy underlying

s. 32 is to provide an incentive to private efforts to

construct new buildings.” The Act read as a whole

therefore bal ances the policy underlying the nmain Act
and the policy underlying section 32.- This ' purpose
cannot be said to be in any nanner derogatory to the
mai n purpose of the Act; in fact it supplenents it. It
is true that the tenants of the new buildings would
suffer fromthe same hardship in order to redress which
the neasure was enacted. The Legislature in its w sdom
and perhaps with justification thought that this
hardship to the tenant will be shortlived and conpared
to the necessity of bringing into existence nore and
nore new houses, for which purpose the concession is
shown has necessarily to be to erated for a short while
inthe interests of the entire body of tenantsas the
new buil dings are bound to bring down not only the
hardshi ps from which the new tenants woul d-t hus suffer
but sol ve t he | ar ger probl em of residentia

accommodation thus giving relief in all respects to the
entire body of the tenants. It is for this purpose that
it is now well-settled that the Legislature can
recogni se degrees of evil wthout being arbitrary,

unreasonable or in conflict with At. 14 of the

Constitution." (Underlining by us)

It may be noticed that the H gh Court felt that the
hardshi p caused to the tenants by the exenption given in-the
case of buildings constructed after August 26,1957 under
section 32 (b) of the Act was ’'short lived and the
concession should be tolerated for a short while. But that
was not to be so. The exenption has continued to remain in
force till nowi.e. for nore than a quarter of century. The
probl em of shortage of housi ng acconmpdati on in urban areas
is becoming nore and nore acute. The |andlords who earned
their exenption
601
under section 32(b) of the have continued to enjoy for a
| ong nunber of years the freedomto indulge in mal practices
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which the Act was intended to check while others are
governed by the Act. The petitioners have now questioned the
validity of the said provision before this Court.

The Act except sub-section (2) of section 3 thereof
applies to the cities of Hyderabad and Secunderabad and to
all nmunicipalities inthe State of Andhra Pradesh. Sub-
section (2) of section 3 of the Act applies to the cities of
Hyderabad and Secunderabad and to any nunicipality in the
State of Andhra Pradesh if the State Government issues a
notification to that effect. The State Governnent is
authorised to apply all or any of the provisions of the Act
except section 3(2) to any other area in the State of Andhra
Pradesh. The Act was passed with a view to consolidating and
anending the lawrelating to the regulation of |easing of
bui |l di ngs, the control of rents thereof and the prevention
of unreasonable eviction of tenants therefromin the State
of Andhra Pradesh.

In view of section 32 (b) of the Act there are two sets
of buildings in every area in which the Act is applicable-
those to which the Act is applicable and those which are
exenpt ed under-section 32 (b), leaving aside buildings owned
by the Government and those exenpted by any notification
i ssued under section 26 of the Act. The buil dings to which
the Act is applicable are aged nore than 26 years and those
to which the Act /is not applicable are aged about 26 years
or less. During these 26 years from August 26, 1957 thousands
of buildings nmay have been constructed and all of themare
continuing to enjoy the immnity fromthe provisions of the
Act. The petitioners contend that on account of this
exenption there have al so cone into existence two cl asses of
| andl ords-one class governed by the Act ~and the other not
governed by the Act and two classes of tenants-one class
having the protection of the renedi al provisions of the Act
and another class who do not have such protection. It is
argued by the petitioners that whatever may have been the
position in the first few years after the Act was passed,
there is no justification for continuing this exenption for
all tine to cone.

The State Governnent has stated that the  object of
granting the exenption was only to provide an incentive to
the building activity. It is further pleaded in paragraph 6
of the counter affidavit filed on behalf —of the State
Gover nnent t hus:

602
"6. It was under active consideration of the

CGover nment subsequently regardi ng anmending section 32

(b) of the Act so as to include |ater constructions.

Twice bills were introduced in the Legislature of the

State but, however, they could not be passed.’ The

matter is again under active consideration of the

Covernment. The proposal now under consideration by the

CGovernment is to extend the Act to all buildings after

the conpletion of 10 years of their construction

Simlar provisions are to be found in the rel evant Acts

of the States of Tam | Nadu and Karnataka. However, in

the States of Tanmi| Nadu and Karnataka, the Act applies
to buildings five years after construction.”

Two attenpts were nade to get the Act anended but they
failed. In Bill No. 33 of 1977 introduced in the Andhra
Pradesh Legislative Assenmbly on July 27,1977, it was
proposed to substitute the date 'the 26th August, 1957 in
section 32(b) of the Act by the date the Ist January, 1968’
The said Bill lapsed on the Legislative Assenbly being
prorogued on Septenber 2,1977. In the Bill (L.A Bill No. 12
of 1982) which was introduced on July 26, 1982 but which was
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not passed owing to the dissolution of the Legislative
Assenbly it was proposed to confine the exenption in respect
of each building to a period of ten years after its
construction. The statenment of Cbjects and Reasons attached
tothat Bill is instructive. The relevant part of it reads
t hus:

"Statement of Objects and Reasons.

The Andhra Pradesh Building (Lease, Rent and

Eviction) Control Act, 1960 came into force on the 21st

April, 1960 and applies to buildings constructed prior

to the 26th August, 1957 in the twin cities of

Hyder abad and Secunderabad and other municipalities in

the State. The nunber of buildings that existed as on

that date was adequate enough to serve the needs of the
popul ation at that tinme. Such of the buildings as were
in good condition have already been requisitioned and
have been under the control of the Government. The rest
of "the buildings are now either in a dilapidated
condi'tion or _under the occupation of the |andlords.

Consequently, the Governnent are facing acute shortage

of acconmodati on
603

and it has becone al nost inpossible to requisition any

ol d building constructed prior to the 26th August, 1957

to neet the growing needs of the Governnent. It is,

therefore, proposed to extend the scope of the Act to
all buildings after the expiration of = ten years from
the conpletion of their construction

XXX XXX XXX XXX

B. Venkatram
Chief Mnister"

Al t hough the reason given for the anmendnent in the
Statenment of bjects and Reasons approaches the problem from
the point of view of the Governnent, it is clear that even
the State Government, is not quite satisfied with the
exi sting | aw.

The petitioners principally rely upon Article 14 of the
Constitution in support of their case. The equality clause
contained in that Article requires that all persons
subjected to any legislation should be treated alike under
i ke circunstances and conditions. Equals have to be treated
equal ly and wunequals ought not to be treated equally. Wile
that Article forbids class legislation, it does not forbid
classification for purposes of inplenenting the right  of
equal ity guaranteed by it. In order however-to pass the test
of permssible classification two condi tions must be
fulfilled, nanely, (i) that the classification nust be
founded on an intelligible differentia which distinguishes
persons or things that are grouped together fromothers |eft
out of the group and (ii) that differentia nust” have a
rational relation to the object sought to be achieved by the
statute in question. While the classification may be founded
on different bases what is necessary is that there nust be a
nexus between the basis of classification and the object of
the Act under consideration. The principles governing a
valid classification have been laid dowmn by this Court in
Shri Ram Krishna Dalma v. Shri Justice S.R  Tendol kar &
Os. (1) thus:

"(a) that a law may be constitutional even though it
relates to a single individual if, on account of
sone special circunstances or reasons applicable
to him and not applicable to others, that single
i ndi vidual may be treated as a class by hinself;

604
(b) that there is always a presunption in favour of
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the constitutionality of an enactnent and the
burden is wupon him who attacks it to show that
there has been a clear transgression of the
constitutional principles;

(c) that is nmust be presuned that the |I|egislature
understands and correctly appreciates the need of
its own people, that its laws are directed to
probl ens made nanifest by experience and that its
di scrimnations are based on adequate grounds;

(d) that the Ilegislature is free to recognize degrees
of harm and may confine its restrictions to those
cases where the need is deenmed to be the clearest;

(e) that in order to sustain the presunption of
constitutionality the court nay t ake into
consi deration matters of common know edge, matters
of common report, the history of the tinmes and may
assume every state of-facts which can be conceived
existing at the time of |egislation; and

(f) /that while good faith and know edge of the
existing conditions on the part of a legislature
are to be presumed, if there is nothing on the
face of the law or the surrounding circunstances
brought to the notice of the court on which the
classification may reasonably be regarded as
based, the presunption of constitutionality cannot
be carried to the extent of = always hol di ng that
there must be sone undi scl osed and unknown reasons
for subjecting certain individuals or corporations
to hostile or discrimnminating |egislation."

The burden of proof regarding the question that a piece
of legislation is violative of Article 14 of the
Constitution is, no doubt, on the pentitioners. That burden
stands di scharged by them in these cases. It is seen that
the inpugned provision has at - any -rate becone  perse
di scrimnatory because it is not possible to support the
exenption given to buildings whichhave al so now becone old
as many of them are now nore than ten years old. The State
CGovernment itself has already nade two abortive attenpts to
get the section anended.

605

The Law Conmi ssion of Andhra Pradesh in its 24th Report
on the revision of the Act submitted in Decenber, 1977 while
expressing its opinion on the clause relating to the
amendment of section 32 (b) of the Act observed thus:

"Sub-clause (v) is intended to exclude buildings,
for a period of 10 years fromthe date on which their
construction is conpleted, fromthe purview of the Act
to ensure that the i ncentive to enbar k upon
construction of new houses, which is so necessary at
present, is not scuttled but encouraged. Exclusion of
buil dings for a particular period, reckoned  fromthe
date of conpletion of their construction is 'in our
opinion, a better course than providing that the
proposed Act shall not apply to buildings constructed
on or after a particular date, as the former would
obviate the need for periodical anendnent of the
provision if the Act should continue to remain on the

Statute Book for a considerable length of time."

In the circunmstances it is not possible to say that the
petitioners have not placed any material in support of their
case. On the other hand the contesting respondents have not
placed any material in support of their case that the
i mpugned provision inits present form does not violate
Article 14 of the Constitution

Judged fromthe standards laid down in the case of Shri
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Ram Kri shna-Dalma (supra) we are of the view that the
classification of buildings for purposes of section 32(b) of
the Act does not satisfy the true tests of a valid
classification. W are confronted in these cases with the
position, say, in Hyderabad city, that there are a large
nunber of buildings which are nore than 26 years ol d which
are governed by the Act and quite a large nunber of
bui | di ngs which are constructed subsequent to August 26, 1957
which are exenpted from it. Many of the exenpted buil di ngs
are more than 10 years old. VWile it may be that there is
some justification for exenpting new buil di ngs say which are
five, seven or ten years old fromthe Act, in order to
provide an incentive to builders of new buildings, there is
hardly any justification to allow buildings which were
constructed nore than ten years ago to renain outside the
scope of the Act. The | andlords of such buildings nust have
realised a large part _of investment made on such buil di ngs
by way ~of rents  during all these years. The Court cannot
fail to take into account that owing to continuous influx of
606

popul ation into wurban areas in recent years the rates of
rents have gone up every where and that the |andlords of
such buildings have been able to take advantage of the
situation created by the short age " of urban housi ng
accommodati on which is now a universal phenonmenon. In the
case of these buildings there is no longer any need to
continue the exenption. There cannot be any valid
justification to apply the Act to a building which is 27
years old and not ‘to apply it-in the case of a building
which is 26 years old. The anonmaly that is brought about by
section 32 (b) of the Act would be nore pronounced when the
State Governnent by a notification brings the Act into force
nowin any part of the State for the first time. On such
extension of the Act only buildings constructed prior to
August 26,1957 in that part of the State would becone
subject to the Act and later buildings would still be exenpt
from its operation. This is’ a wholly insupportable
classification. The «classification of buildings ‘into two
cl asses for purposes of section 32 (b) of the Act,
therefore, does not any |onger bear any rel ation-ship to the
obj ect, since the buildings which are exenpted have already
come into existence and their owners have realised a mgjor
part of their investnent.

But it was argued that since section 32 (b) of the Act
was valid at the commencenent of the Act as held by the High
Court in the year 1965, it cannot be struck down at any tine
after it has cone into force

VWhat may be unobjectionable as a transitional or
temporary nmeasure at an initial stage can still ~becone
di scrimnatory and hence violative of Article 14 of the
Constitution if it is persisted in over a |long period
without any justification. The trend of decisions of this
Court on the above question may be traced thus. In Bhaiyal a
Shukla v. State of Madhya Pradesh one of the contentions
urged was that the Ilevy of sales tax in the area whi ch was
formally known as Vindhya Pradesh (a Part 'C State) on
building materials used in a works contract was
discrimnatory after the merger of that area in the new
State of Madhya Pradesh which was forned on Novenber 1, 1956
under the States Reorganisation Act, 1956 as the sale of
building materials in a works contract was not subject to
any levy of sales tax in another part of the same new State
nanely the area which was fornerly part of the area known as
State of Madhya Pradesh (the Central Provinces and Berar
area). That contention was rejected by this Court with the
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foll owi ng observati ons at pages 274-275:
607

"The laws in different portions of the new State
of Madhya  Pradesh  were enact ed by di f ferent
Legi sl atures, and under s. 119 of t he St ates
Reor gani sation Act all laws force are to continue unti
repealed or altered by the appropriate Legislature. W
have already held that the sales tax law in Vindhya
Pradesh was validly enacted, and it brought its
validity wth it under s. 119 of the St at es
Reor gani sati on Act, when it becane a part of the State
of Madhya Pradesh. Thereafter, the different laws in
different parts of Madhya Pradesh can be sustained on
the ground that the differentiation arises from
hi storical reasons, and a geographical classification
based on historical reasons has been wupheld by this
Court in MK Prithi Rajji v. The State of Rajasthan
(CGvil Appeal No. 327 of 1956 decided on Novenber 2,
1960) and again in The State of Madhya Pradesh v. The
Gnal'ior Sugar Co. Ltd. (Civil Appeals Nos. 98 and 99 of
1957 decided on Novenber 30, 1960), The latter case is
i mportant, because the sugarcane cess levied in the
former Gnalior State but not in the rest of Mdhya
Bharat of which it formed a part, was chall enged on the
same ground as here, but was upheld as not affected by
Art. 14 W, therefore, reject this argunent.”

Then foll owed the decision of this GCourt in State of
Madhya Pradesh v. Bhopal Sugar Industries Ltd.(1) In this
case the continuance of the levy of agricultural incone-tax
in the area conprised in the former State of Bhopal (a Part
'"C State) under the Bhopal State Agricultural I'ncone-tax
Act, 1953 (Act No. | X of 1953) even after its nerger in the
new State of Madhya Pradesh formed on Novenber 1,1956 under
the States Reorganisation Act, 1956 when there was no such
levy on agricultural incone in some other parts of the new
State of Mdhya Pradesh was questioned on the ground that
Article 14 of the Constitution had thereby been contravened.
The High Court of Madhya Pradesh  upheld the plea of the
petitioner. On appeal this Court observed in the above case
at pages 852-854 thus:

"Continuance of the laws of the old region after
the reorganization by S. 119 of the Stat es
Reor gani zation Act was by itself not discrininatory
even though it resulted in differential treatnent of
persons, objects and transactions

608

inthe new State, because it was intended to serve a

dual purpose-facilitating the early formati on of

honogeneous units in the larger interest of the Union
and nmaintaining even while nmerging its politica
identity in the newunit, the distinctive character of
each region, till uniformty of laws was secured in
those branches in which it was expedient after  ful

enquiry to do so. The laws of the regions nerged in-the
new units had therefore to be continued on grounds of
necessity and expediency. Section 119 of the States

Reor gani zati on Act was intended to serve this tenporary

purpose, viz., to enable the new units to consider the

special circunmstances of the diverse wunits, before

I aunchi ng upon a process of adaptation of laws so as to

nmake them reasonably uniform Kkeeping in view the

speci al needs of t he conponent regi ons and
adm ni strative ef ficiency. Differential t r eat nent
arising out of the application of the |l aws so conti nued

in different regions of the same reorgani sed State, did
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not therefore imrediately attract the clause of the

Constitution prohibiting discrimnation. But by the

passage of time, considerations of necessity and

expedi ency would be obliterated, and the grounds which
justified classification of geographical regions for
hi storical reasons may cease to be wvalid. A purely
temporary provision which because of conpelling forces
justified di fferential t r eat nent when t he

Reor gani zati on Act was enacted cannot obviously be

permitted to assunme pernmanency, SO as to perpetuate

that treatment w thout a rational basis to support it
after the initial expediency and necessity have

di sappeared....It would be inpossible to |ay down any

definite tinme-limt wthin which the State had to nake

necessary adjustnments so as to effectuate the equality

clause of the Constitution. That initially there was a

val i d geographical ~classification of regions in the

same State justifying unequal |aws when the State was
forned nust be accepted. But whether the continuance of
unequal laws™ by itself ~sustained the plea of unlawfu

di scrimnation in view of ~changed circunstances could

only be ascertained after a full and thorough enquiry

into the continuance of the grounds on which the
inequality could rationally be founded, and the change
of circunstances, if any, which obliterated the
conpul si on of expedi ency and necessity

609

existing at the tine when the ~Reorganization Act was

enacted. "

(Enphasi s added)

The Court, however, found that the pleadings in the
case were inadequate to decide whether Article 14 of the
Constitution had been actually violated or not. It,
therefore, set aside the judgment of the High Court and
remanded the case to the High Court to decide the question
afresh after giving the parties the opportunity to anend
their pleadings. This view was followed in Vishwesha Thirtha
Swam ar & Os. v. State of Mysore & Anr. (1) where this Court
observed at page 144:

“In view of the facts of this case, the tenporary
nature of the Acts and the pendency of the resettlenent
and survey proceedi ng we cannot —say t hat the
Legi sl ature has acted contrary to the provisions of
Art. 14". (Under lining by us)

Then came the decision of this Court in~ HH - Shri
Swam ji of Shri Admar Mutt etc. v. The Conmissioner, Hi ndu
Rel i gious & Charitable Endowrents Departnment & Os.(2) In
this case the continue application of the provisions of the
Madras Hindu Religious and Charitable Endowrents Act. 1951
(Act No. 19 of 1951) in the area which fornerly forned a
part of the State of Madras prior to the States
Reor gani zati on Act, 1956 and which |ater on becane part of
the new State of Msore (now Karnataka) when a simlar |aw
was not in force in the other parts of the new State was
chal | enged. Here again the material placed before the Court
was not sufficient to decide the question. The Court,
therefore, dismssed the appeal. But Chandrachud, C. J.
speaking for the majority, however, observed at pages 387-
388 thus:

"An indefinite ext ension and application of
unequal laws for all tine to conme will mlitate against
their true character as tenporary neasures taken in
order to serve a tenporary purpose. Thereby, the very
foundation of their constitutionality shall have been
destroyed, the foundation being that section 119 of the
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States Reorganization Act serves the significant
pur pose of

giving reasonable tinme to the new units to consider the
speci al circunmstances obtaining in respect of diverse
units. The decision to wthdraw the application of
unequal laws to equals cannot be del ayed unreasonably
because the relevance of historical reasons which
justify the application of wunequal laws is bound to
wear out with the passage of tine. In Brooms Lega

Maxi ms (1939 Edition, Page 97) can be found a usefu

principle, 'Cessante Ratione Legis Cessat Ipsa Lex;
that is to say, ’'Reasonis the soul of the law, and
when the reason of =~ any particular |aw ceases, so does
the law itsel f’.

W do not- however see any justification for
hol ding that ~the continued application of the Mudras
Act of 1951 to ~South Kanara District became violative
of article 14 as imrediately as during the period under
considerati on, which was just  five or six years after
the passing of the States Reorganization Act. Nor
i ndeed are we disposed to hold that the continued
application of that Act until nowis shown by adequate
data to be violative of Article 14.

But that /' is how the matter stands today. Twenty
three years have gone by si nce t he St ates
Reor gani zati on Act was passed but unhappily, no serious
effort has been made by the State Legislature to
introduce any legislation apart from two abortive
attenpts in 1963 and 1977-to renmpove the inequality
between the tenples and Mitts situated in the South
Kanara District and those situated in ~other areas of
Karnataka. Inequality is so clearly wit |large on the
face of the inpugned statutein its application to the
District of South Kanara only, that it is perilously
near the periphery of ‘unconstitutionality. W have
restrai ned ourselves from declaring the 'law as
i napplicable to the District of South Kanara from today
but we would like to make it <clear that if the
Kar nat aka Legi sl ature does not act pronptly and renove
the inequality arising out of the application of the
Madras Act of 1951 to the District of South Kanara
only, the Act wll have to suffer a serious and
successful challenge in the not distant future. W do
hope that the Governnent of Karnataka will act pronptly
and nove an appropriate |legislation, say, within a year
or so. A conprehensive

| egislation which wll apply to all tenples and Miutts
i n Karnataka, which are equally situated in the context
of the levy of fee, may perhaps afford a satisfactory
solution to the problem This, however, is a tentative
Vi ew poi nt because we have not investigated whether the
Madras Act of 1951, particularly section 76(1) thereof,
is a piece of hostile legislation of the kind that
woul d involve the violation of article 14. Facts in
regard thereto may have to be explored, if and when
occasion arises."

The two grounds which persuaded this Court not to

strike down the inmpugned legislation in the above case as
can be gathered from the above passage were (1) that the
peri od under consideration was just five or six years after
the passing of the States Reorganization Act, 1956 and (2)
that there was no adequate data to decide the question
whet her the inpugned legislation did in fact make any
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hostile discrimnation. Oherwise the Court would have in
all probability struck down the inpugned provision of |aw
even though it had been continued by virtue of section 119
of the States Reorganization Act, 1956.

The above three cases arose under t he St ates
Reor gani zation Act. In Narottam Kishore Dev Varma & Ors. v.
Union of India & Anr. the petitioners who wished to sue the
Maharaja of Tripura, the former Ruler of the Princely State
of Tripura contended that section 87B of the Code of G vi
Procedure which applied the provisions of section 85 and of
sub-sections (1) and (3) of section 86 of the Code of Givi
Procedure to a Ruler of any fornmer Indian State thereby
maki ng the consent of the Central Governnent a prerequisite
for the trial of a suit against such a Ruler, giving certain
imunity to himas provided in sub-section (3) of section 86
and extending the provisions  of section 85 to the case of
such a Ruler was -violative of-Article 14 and Article 19(1)
(f) of ~the Constitution. After wupholding the provisions on
the ground that “they were necessitated by historica
reasons,; ‘Gajendragadkar, C.J. observed at page 60 thus:

"Before we part-with this nmatter, however, we
woul d like to invite the Central Government to consider
seriously whether it is necessary to allows. 87B to
operate prospectively for all tine. The agreenent nade
with the Rulers

612

of Indian States may, no doubt, have to be accepted and

the assurance' given to themmay have to be observed

But considered broadly in- the light of the basic

principle of the equality before law,~ it seems sone

what odd that s. 87B should continue to operate for al
time. For past dealings and transactions, protection
may justifiably be given to Rulers of forner ' Indian

States; but the Central Covernment: nmay exanine the

guestion as to whether for transactions subsequent to

the 26th of January 1950, this protection need or
shoul d be continued. If wunder the Constitution al

citizens are equal, it may be desirable to confine the
operation of s. 87B to past ‘transactions-and ‘not to
perpetuate the anomaly of the distinction between the
rest of the citizens and Rulers of forner |Indian

States. Wth the passage of tine, the validity of

hi storical considerations on which s. 87B is founded

will wear out and the continuance of the said section
inthe Code of Civil Procedure nay later be open to
serious challenge."

(Enphasi s added)

In all these cases while it is true that no provision
was actually struck down, there is a firmfoundation laid in
support of the proposition that what was once a non-
di scrimnatory piece of legislation may in course of tine
become discriminatory and be exposed to a successfu
chall enge on the ground that it violated Article 14 of the
Constitution. This 1is a sufficient answer to the contention
that if at the tine when the Act was enacted section 32(b)
of the Act was not unconstitutional, it cannot at any tine
t hereafter be chal | enged on t he gr ound of
unconstitutionality.

At this stage we shall deal with a very persuasive
argunent addressed by |learned counsel for sone of the
respondents. Drawi ng support fromthe observations in Bhopa
Sugar Industries Ltd.’s case (supra) and in HH  Shri
Swami ji of Shri Admar Mitt’'s case (supra) they contended
thus. As in the above two decisions this Court had declined
to strike down the inpugned legislation as it found that
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there was no adequate material to do so, in the cases before
us also we should followthe same course of action. The
| earned counsel argued that the State Legislature had
deliberately granted the exenption in order to encourage
construction of new houses in view of the acute shortage of
housi ng accommodati on and since the

613

shortage has becone nore and nore acute, the Court should
not interfere with the legislative judgment and allow the
owners of buildings covered by section 32(b) of the Act to
continue to enjoy the exenption until there is evidence to
show that there is no |longer any such shortage. We find it
difficult to accept this  argunent because it overl ooks one
essential distinction between the facts of those two cases
and the facts of the present cases. The two decisions
referred to above arose in the context of reorganisation of
States. The State of Madhya Pradesh was forned by
integrating areas which forned parts of the British India
and a 'nunber of Indian States. Simlarly the State of
Kar nat aka was formed by nmerging five integrating units which
again fornerly formed parts of the British India and Indian
States. There were on the sane subject laws of different
patterns in force in~ the several integrating units on the
eve of reorganisation. Those |aws were allowed to continue
in force as a matter of necessity in the different |oca
areas until the State Legislature concerned passed a common
| egislation on each subject for the whole State. The
Legi sl ature had to consider which of the different |aws
shoul d be selected for enforcenent in the entire State
either with or w thout nodifications. This certainly needed
enquiry and i nvesti gation -because of~ the diversities
prevailing in each reorganised State. On enquiry probably
the Legislature might have preferred to  apply the very
| egi sl ation inmpugned before the Court for the entire State.
In these circunmstances, this  Court felt that it was not
possible to decide whether a particular law which was
chal | enged before themwas discrimnatory or not in the

absence of necessary pl eadings and relevant naterial. In the
i nstant cases, the question is not. one of selecting any
particular local law for extension to the other parts of a

State. This is a case where the Legislature while passing
the law had given the exenption apparently as an incentive
to encourage building activity. The | earned counsel were not
able to show how the continuance of the exenption inthe
case of persons who have built houses nore than two decades
ago will set as an incentive to builders of new houses now.
If that is really so, then there is no justification to
continue to have the restrictions inmposed by the Act on
buildings built prior to August 26, 1957 al so and the whol e
Act shoul d have to be repealed for if the inpugned exenption
can act as an incentive the repeal of the Act should al so
act as an incentive. W are of the view that in the instant
cases no investigation as contenplated in the above two
decisions of this Court is necessary. The | ong period that
has el apsed after the passing of the Act itself serves as a
crucial factor in deciding the question whether the
614
i mpugned | aw has becone discrimnatory or not because the
ground on which the classification of buildings into two
categories is nmade is not a historical or geographical one
but is an economc one. Exenption was granted by way of an
incentive to encourage buil ding activity and in the
ci rcunst ances such exenption cannot be allowed to |ast for
ever.

It is argued that since the inpugned provision has been
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in existence for over twenty three vyears and its validity
has once been upheld by the Hi gh Court, this Court should
not pronounce wupon its validity at this |ate stage. There
are two answers to this proposition. First, the very fact
that nearly twenty three years are over fromthe date of the
enactment of the inmpugned provision and the discrimnation
is allowed to be continued unjustifiably for such a long
time is a ground of attack in these cases. As already
observed, the I andl ords of the buildings constructed
subsequent to August 26, 1957 are given undue preference
over the Ilandlords of buildings constructed prior to that
date in that the former are free fromthe shackles of the
Act while the latter are subjected to the restrictions
i nposed by it. Wat should have been just an incentive has
beconmre a per manent _bonanza in favour of those who
constructed buildings subsequent to August 26, 1957. There
being no justification for the continuance of the benefit to
a class  of persons w thout any rational basis whatsoever,
the evil ~'effects flowing fromthe inpugned exenption have
caused nore harmto the society than one could anticipate.
What was justifiable during a short period has turned out to
be a case of hostile discrinmnation by |lapse of nearly a
quarter of century. The second answer to the above
contention is that nere lapse of tinme does not |end
constitutionality to a provision which is otherw se bad.
"Time does not run in favour of legislation, If it is ultra
vires, it cannot again |legal strength fromlong failure on
the part of lawers' to perceive andset up its invalidity.
Al beit, lateness in an attack upon the constitutionality of
a statute is but a reason for exercising special caution in
exam ning the arguments by which the attack is supported.”
(See WA. Wnes: 'Legislative Executive and Judicial Powers
in Australia’ Fifth Edition p. 33). W are constrained to
pronounce upon the validity of the inmpugned provision at
this late stage because the garb of constitutionality which
it my have possessed earlier has beconme worn out and its
unconstitutionality is now brought to a successfu

chal | enge.

It was, however, contended on behalf of sone ‘of the
respondents (landlords) that if clause (b) of section 32 of
the Act
615
was void then the entire Act may be struck down so that al
the tenancies may be regulated by contracts entered into by
the parties in accordance with their free will. In other
words it was subnmitted that even the limted operation of
the rent control legislation in Andhra Pradesh on buil di ngs
constructed prior to August 26, 1957 may be lifted by
declaring the whole Act as invalid on the ground  that
Legi sl ature would not have passed the Act if it had known
that exenption could not be given for ever to “buildings
constructed on and after August 26, 1957. On behal f of the
petitioners it was urged that the primary object of the
Legislature was to continue to give protection to the
tenants agai nst their unreasonable evictions from and
recovery of unconscionable rents fromthemfor the buildings
nore or less on the sane lines as it was under the Madras
Buil dings (Lease and Rent Control) Act, 1949 and the
Hyder abad House (Rent, Eviction and Lease) Control Act, 1954
which were in force in the two areas of the State which were
nerged into one State on Novenber 1, 1956 and that in any
event clause (b) of section 32 i.e. the offending provision
al one can be struck down without doing any violence to the
rest of the statute. It was argued that the operation of the
Act would in any way not be affected thereby and the only
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result of striking down clause (b) of section 32 would be
that the rest of the Act would beconme applicable to al
bui |l di ngs which are now exenpted by clause (b) of section
32.

A statute bad in part is not necessarily void inits
entirety. Provisions which are within |egislative power and
which are otherwise in conformty with the Constitution may
survive if they are capabl e of being separated fromthe bad.
But a provision inherently unobjectionable cannot be deened
separabl e unless it appears both that, standing alone, |ega
effect can be given to it and that the |egislature intended
the provision to stand, in case others included in the
statute and held bad should fall. (See Dorchy v. Kansas 864
U S. 286). The general rule is that when a provision which
isin the nature of an exception to a general statute is
invalid, the general provisions of the statute are not
i nval i dated thereby, wunless it clearly appears that the
exceptioniis sointimately and inherently related to and
connected with the general provisions to which it relates
that the " legislature would not have enacted the latter
wi thout the forner. The _principles underlying the doctrine
of severability are explained in Cooley’'s Constitutiona
Limtations (Eighth Edition) Vol. 1, at pages 360-362 thus:
616

"Where, /therefore, a part of a statute is
unconstitutional, that fact does not authorise the
courts to declare the renminder void also, unless al
the provisions are connected in subj ect-matter,
dependi ng on each other, operating together for the
same purpose, or otherwise  so connected together in
neani ng, that it cannot - be presuned the |egislature
woul d have passed the one wthout the other. The
constitutional and unconstitutional provisions nay even
be contained in the sane section and yet be perfectly
distinct and separable, so that the first may 'stand
though the last fall. The point is not whether they are
contained in the same section; for the distribution
into sections is purely artificial; but whether they
are essentially and inseparably connected in substance.

If, when the unconstitutional  portion is stricken out

that which remains is conplete in itself, and capable

of being executed in accordance wth the apparent
| egislative intent wholly independent of that which was
rejected, it nust be sustained."

After a review of the law on the doctrine of
severability Venkataranma Ayyar, J. summari sed the principles
governing the said doctrine in R MD. Chanarbaugwalla v. The
Uni on of India(l) at pages 950-952 thus:

"1l. In determining whether the valid parts  of a
statute are separable from the invalid 'parts
thereof it is the intention of the |egislature
that is the determning factor. The test to be
applied is whether the legislature would  have
enacted the wvalid part if it had known that the
rest of the statute was invalid. Vide Corpus Juris
Secundum Vol. 82, P 156; Sutherland on Statutory
Construction Vol 2 PP. 176-177.

2. If the valid and invalid provisions are so
i nextricably mxed up that they cannot be
separated fromone another, then the invalidity of
a portion nust result in the invalidity of the Act
inits entirety. On the other hand, if they are so
di stinct and separate that

617
after striking out what is invalid, what remains
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isin itself a conplete code independent of the
rest, then it will be upheld notwi thstandi ng that

the rest has becone wunenforceable. Vide Cooley’s
constitutional Limtations, Vol. 1 at PP. 360-361
Crawmford on Statutory Construction, PP. 217-218.

3. Even when the provisions which are valid are
di stinct and separate from those which are
invalid, if they all formpart of a single schene
which is intended to be operative as a whole, then
also the invalidity of a part will result in the
failure of the whole. Vide Crawford on Statutory
Construction, PP. 218-219.

4, Li kewi se, when ‘the valid and invalid parts of a
statute are independent and do not formpart of a
scherme but what is |left after omtting the invalid
portion is so then and truncated as to be in
substance different from what it was when it
enmerged out ~ of the legislature, then also it wll
be rejected inits entirety.

5. The separability of the valid and invalid
provisions of a statute does not depend on whet her
the law is enacted in the same section or
di fferent sections; (Vide Cooley’ s Constitutiona
Limtations, Vol. 1, PP. 361-362); it is not the
form but the substance of the matter that 1is
material, and that has to be ascertained on an
exam nation of the Act asa whole and of the
sating of the relevant provisions therein

6. If after ‘the invalid portion is expunged fromthe
statute what remains cannot be enforced w thout
maki ng al terations and nodifications therein, then
the whole of it must be struck down as void, as
otherwise it wll amunt to judicial |egislation
Vi de Sutherland on Statutory Construction, Vol. 2,

p. 194.
7. In determining the Ilegislative intent on the
qguestion of separability, it will be legitimte to

take into account the history of the legislation

its object, the title and the preanble to it. Vide

Sut herland on Statutory Construction, Vol. 2, PP

177-178."
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Rejecting the contention that iif by striking down  a
provision the class which is going to be affected is
enl arged, the Court cannot strike down the inpugned
provi sion al one, Desai J. speaking on behalf ~of the
Constitution Bench of this Court in D. S. Nakara & Os v.
Uni on of India(l) at page 340 has observed thus:

"Said the | earned Attorney - Ceneral t hat
principle of severability cannot be applied to augnent
the class and to adopt his words ’'severance always cuts
down the scope, never enlarges it’. W are not sure
whet her there is any principle which inhibits the court
from striking down an unconstitutional part of a
| egislative action which may have the tendency to
enl arge the wi dth and coverage of the neasure. Wenever
classification is held to be inpermssible and the
nmeasur e can be ret ai ned by renovi ng t he
unconstitutional portion of classification, by striking
down words of limtation, the resultant effect may be
of enlarging the class. In such a situation, the court
can strike down the words of Ilimtation in an
enact nent. "

On a careful consideration of the above question in the
light of the above principles we are of the viewthat the
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striking down of clause (b) of section 32 of the Act does
not in any way affect the rest of the provisions of the Act.
The said clause is not so inextricably bound up with the
rest of the Act as to mmke the rest of the Act unworkable
after the said clause is struck down. W are also of the
view that the Legislature would have still enacted the Act
inthe place of the Madras Buildings (Lease and Rent
Control) Act, 1949 and the Hyderabad House (Rent, Eviction
and Lease) Act, 1954 which were in force in the tw areas
conprised in the State of Andhra Pradesh and it could not
have been its intention to deny the beneficial effect of
those laws to the people residing in Andhra Pradesh on its
formation. After the Second Wrld War owing to acute
shortage of urban housing " accommodation, rent control |aws
whi ch were brought intoforce in different parts of India as
pl aces of tenporary |legislation gradually becanme al nost
per manent statutes. Having regard to the history of the
| egislation under review, we are of the view that the Act
has to be sustained even after striking down clause (b) of
section 32 of the Act. The
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ef fect of striking down the inmpugned provision would be that
all buildings except those falling under clause (a) of
section 32 or exenpted -under section 26 of the Act in the
areas where the Act is in force will be governed by the Act
irrespective of the date of their construction

After giving our anxious consideration to the |earned
argunents addressed 'before us, we are of the view that
cl ause (b) of section 32 of the Act should be declared as
violative of Article 14 of the  Constitution because the
continuance of that provision-on the statute book will inply
the creation of a privileged class of landlords wthout any
rational basis as the incentive to build which provide a
nexus for a reasonable classification of such class of
 andl ords no |onger exists by lapse of time in the case of
the mpjority of such landlords. There is no reason why after
all these years they should not be brought at par w'th other
| andl ords who are subject to the restrictions inposed by the
Act in the matter of eviction of tenants and control of
rents.

We do realize the adverse effect of this decision on
many who nmay have recently built houses by spending their
life savings or by orrowing large funds during these
inflationary days at high rates of interest,” on the
expectation and belief that they would not be subjected to
the restrictions inposed by the Act. The incentive to build
provides a rational basis for classification and it is
necessary, in the national interest, that there should be
freedomfrom restrictions for a limted period of tine. It
is always open to the State Legislature or the /'State
Covernment to take action by anmending the Act itself or
under section 26 of the Act, as the case nmay be, not only to
provide incentive to persons who are desirous of building
new houses, as it serves a definite social purpose but also
to mtigate the rigour to such class of |andlords who may
have recently built their houses for a limted period as it
has been done in the Union Territory of Chandigarh as
brought out in our recent judgment in Ms. Punjab Tin Supply
Co. Chandigarh etc. v. The Central Governnent & O's. The
guesti on whether new legislation should be initiated to
exenpt newly constructed buildings for a limted period of
time on the pattern of simlar |egislation undertaken by
different States or to exenpt such class of buildings for a
gi ven nunber of years fromthe provisions of the Act by the
issue of a notification wunder section 26 of the Act is one
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for the State Governnent to decide
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In the result these petitions succeed. Cause (b) of
section 32 of the Act is hereby declared as unconstitutiona
and it is quashed. W, however, make it clear that this
decl aration would not affect the validity of any proceedi ngs
in which the decree for eviction passed by a civil court has
becorme final and the |andlord has already taken possession
of the building in question pursuant thereto.

The petitions are accordingly allowed. No costs.
N. V. K. Petitions all owed.
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