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1) These Appeal s are against Orders of the Bormbay Hi gh Court
dated 19th Cctober, 2000 in Crimnal Revision Application No. 235 of
2000; 13th/22nd Decenber, 2000 in Crimnal Application No. 3643 of
2000 in Crimnal Revision Application No. 235 of 2000 and 22nd
Decenber, 2000 in Criminal Application No. 2645 of 2000 in Crimna
Revi si on Application No. 235 of 2000.

2) Briefly stated the facts are as foll ows:

The 1st Respondent was an enployee of the Appellant Conpany. His
services were ternm nated. The 1st Respondents’ challenge to his

term nation has been dism ssed both by the Industrial Tribunal and the
H gh Court.

3) On 5th Septenber, 1988 the 1st Respondent purchased 50 shares
of the Appellant Conpany fromone M. Anbalal Shah. / On 1st

Noverber, 1988 the 1st Respondent (| odged the share certificate al ong
with the share transfer formw th the transfer agents of the Appellant.
They were returned to the 1st Respondent on the ground that the
signature of the transferor differed. On 4th August, 1989 the 1st
Respondent again | odged a fresh share transfer form duly signed by

M. Anbal al Shah, and share certificate with the transfer agents of the
Appel lant. The Appellants claimthat as per their internal procedure
one enpl oyee wote down the nane of the 1st Respondent and his son

on the share certificate for purposes of putting themup before the
Board of Directors. The Appellants claimthat they thereafter realized
that the transfer formwas not sufficiently stanped, so the

endorsenent on the share certificate was cancelled w thout effecting a
transfer of the share certificate. The transfer form and the share
certificate were again returned to the 1st Respondent. On 19th

Sept enber, 1989 the 1lst Respondent again | odged the share transfer
formand the share certificate with the transfer agents of the
Appel l ants. These were again returned on 10th Novemnber, 1989 on

the ground that sonme entries had been made in pencil instead of ink
4) It is the 1st Respondent’s case that on this occasion, all that was
received by himwas the registered cover and a covering letter. It is

the 1st Respondent’s case that the share certificate and the transfer
formwere not returned to him He imediately wote to the Appell ant
poi nting this out.

5) On 12th Septenber, 1990 the 1st Respondent | odged a Petition
under Section 111 of the Conpanies Act, before the Conpany Law

Board praying for rectification of the share register on the ground that
the transfer in his name had been approved by the Board of Directors

of the Appellant and that the share should be registered in his nane.

6) VWi | st the above-menti oned conpl ai nt was pendi ng before the
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Conpany Law Board, in August 1991, the Appellants transferred this

share certificate into the name of one Pritika Prabudesai. The
Appel l ants claimthat they received the share certificate along with a
duly signed transfer deed. The Appellants claimthat they addressed

aletter to M. Anbalal Shah calling upon himto disclose whether he
had any objection to such transfer. They claimthat they transferred
the share into the nane of Pritika Prabhudesai as they did not receive
any objection from M. Anbalal Shah. Admittedly the Appellants

knew, by August 1991, that 1st Respondent had claimed that the

shares were not returned to him The Appellants knew that 1st
Respondent had | odged a Petition under Section 111 of the Conpanies
Act for transfer of the share to his nane. The Appellants knew t hat
this Petition was pending.. They well knew that there was a dispute in
regard to this share certificate. Yet they did not address any letter or
intimation to the 1st Respondent informng himthat sonme other person
had | odged this share for transfer to their nane.

When asked why no intimation was given to the 1st Respondent, the
answer given was that there was no requirenent in lawto do so. To

be remenbered that there was no requirenent in |law to send any

notice to M. Anbalal Shah. Such notice was sent as Appellants were
aware that there was a dispute in respect of this share. In such cases
the nost basic requirenment was that a notice be given to the person
who cl ai ned that the Appellant Conpany had not returned the shares

to him Also the Appellants knew that a Petition under Section 111 of
the Conpani es Act was pending in respect of this share. By
transferring without notice to 1st Respondent the Appellants were in
effect frustrating the proceedi ngs before the Conpany Law Board.

7) On 8th My, 1992 the Conpany Law Board di sm ssed the Petition
filed by 1st Respondent on the ground that the Appell ant Conpany was
right in not registering the transfer of shares in the nane of 1st
Respondent as the transfer forms were not properly stanped. Inits
Order, the Conpany Law Board has recorded that they had called for

and seen the records of the Appellant Conpany and found that no
transfer had actually taken place into the nane of 1st Respondent even
though the nane was m stakenly entered on the share certificate.

8) The 1st Respondent now filed a Conpl ai nt under Section 405,
420, 424, 467 read with Sections 34 and 114 of the I'ndian Pena
Code. The conpl aint was agai nst 7 accused persons. In this
conpl ai nt process was issued, charges were franed. The 1st

Respondent filed an application dated 9th March, 1995 to exam ne

Pritika Prabudesai as a witness. Even though that application was
posted for Orders on 15th March, 1995, no orders have been passed on
that application till date. An application to del ete accused No. 7 was
nmade and granted on 7th February 1996. On 15th February, 1996 the
prosecution closed its case. Then statenments of ‘accused, under

Section 313, Cr.P.C., were recorded. Both sides argued their

respecti ve cases and the case was posted for judgnent.

9) 1st Respondent then made an application which contai ned many
irrelevant avernents and all egations. The substance was that the
proceedi ngs were tainted with loss of integrity, collusion, illegalities
and nual afi des as : (a) the discharge of Accused No. 7 was illegal and

i mproper, since he was one of the main accused. According to the 1st
Respondent his Advocate conpelled himto consent to the deletion of
accused No. 7 on an understanding that accused No. 7 was to be

exam ned as a witness on his behalf. However accused No. 7 was not
exam ned as such; (b) that the 1st Respondent had filed before the
actual hearing of the case started, an application dated 9.3.1995
praying for issue of witness summons to Pritika S. Prabhudesai for
producti on of share certificate. However, the court had not passed
any order on that application till date. It was clainmed that this had
resulted in the 1st Respondent not been able to produce rel evant and
necessary evidence and (c) the Court had liberally granted exenption
to the accused by dispensing with their personal attendance even
though the charges nade agai nst them were of serious nature. It

was therefore prayed that the entire proceedi ngs be quashed and a
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fresh hearing take place. That application cane to be rejected on 12th
August, 1997 with the follow ng O der:

"On going through the application, it appears that

irrelevant allegation to the charge franed agai nst, are

made in the application. Mor eover, conpl ai nant hi nsel f

conceded during the argunents that there is no provision

of law to enable this Court to hold fresh trial by quashing

the entire proceedi ng al ready taken place. Considering al

above circunmstances | do not find any substance behind

this application. Hence Order Application is rejected.”

10) On 1st Septenber, 1997 the 1st Respondent filed two applications
as follows:- (1) that Accused No. 7, against whom proceedi ngs were
dropped, be exanmi ned as a witness and (2) that Pritika Prabudesai be
exam ned as a witness. Both these applications were rejected on 6th
Novenber, 1997.
11) At this stage it must be mentioned that up to this stage the
proceedi ngs were going on in the 33rd Court, Ballard Estate, Minbai.
The applicant nade a conplaint to the H gh Court against the
Magi strat'e.~ The Hi gh Court then transferred the proceedings to the
38th Court, Ballard Estate, Munbai. ~After the transfer the 1st
Respondent noved an application again alleging illegalities and
praying that the entire proceedi ngs be quashed and a fresh
proceedi ngs take pl ace. He al so prayed that necessary w tnesses be
exam ned. This application was considered by the new Presiding
Magi strate who, on 30th March, 1998, disnissed the application on the
ground that such an application had earlier been dism ssed and no
revision was filed.. It was held that this Court could not sit in Appea
over the earlier Order or take a different view
12) The 1st Respondent then filed, on 24th April, 1998, Wit Petition
No. 599 of 1998 wherein the Metropolitan Mgistrate of the 33rd Court
was i ncluded as Respondent No. 10. |In the Wit Petition various
prayers seeki ng quashi ng of various Ordersincluding Order dated 7th
February, 1996 and Order granting exenption to accused from
personal hearing were sought. I'n this Wit Petition, a reference was
made to the Order dated 12th August, 1997 but no prayer was nade
for setting aside or quashing that order. This Wit Petition cane to be
di sposed off on 15th Septenber, 2000 with the foll owi ng O der:

"Looki ng to the order passed by the |earned
Magi strate at page 99 and prayer clauses at page 34, it is
obvious that the points raised therein are relating to the
devel opnents on different dates before the trial court in a
pendi ng cases. The case has reached concl usi on

Liberty is therefore reserved to raise all these points
in a proceedings that the petitioner may have to take if at
all the matter before the Court is decided agai nst him

Petition is disposed of accordingly. Rule is

di scharged. "

13) It appears that 1st Respondent also filed another Wit Petition
bearing No. 1507 of 1998. That Wit Petition canme to be disposed off
by an Order dated 23rd Novenber, 1998. It was held that the 1st

Respondent was at |iberty to raise all points in a proceedi ng which he
may have to take if the matter before the trial Court is decided agai nst
himin terns of the order passed in Wit Petition 599 of 1998.

14) On 3rd February, 1998 the 1st Respondent filed a conplaint under
Sections 204 and 474. On 25th March, 1999 the 1st Respondent fil ed
athird Conmplaint. This time it was clained that the offences under
Sections 201, 361, 265, 213, 218 read with Sections 109 and 120 (b)

of the Indian Penal Code have been commtted. |In this conplaint, on
4t h Cctober, 1999, a search warrant cane to be issued agai nst the
Appel l ant to recover the concerned share certificate and transfer form
The Appellant filed a Wit Petition 2261 of 1999 seeki ng quashi ng of
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the process issued in this conplaint. That Wit Petition is still pending.
It appears that on 6th March, 2000 the 1st Respondent has filed yet
another conplaint. All these conplaints are pending. In all these

subsequent conplaints Pritika Prabudesai has been joined as an
accused person.

15) The 1st Respondent seens to have also filed a Wit Petition
bearing No. 1381 of 2000 inter alia praying that a certified true copy of
the transfer deed be nade available to him On 7th February, 2000
the H gh Court noticed that the copy of the transfer instrunment had
been produced by himin the Crimnal Court and that it had been

mar ked as an Exhibit. It was observed that it would be open for the
Magi strate to call upon the Appellants to produce the original and
conpare the same with what was produced by the 1st Respondent in

evi dence.

16) The 1st Respondent again noved sone applications before the
Metropolitan Magistrate, 30th Court, Ballard Estate, Minbai which was
di sposed off by an - Order dated 5th July, 2000. This Order reads as
fol | ows:

"1, Read all the applications referred above and perused
the entire record carefully. ~Before considering the nerits
of the aforesaid applications, |- feel that it would be proper

to nention the chequered history of the case.

2. It is seen fromthe record that the conpl ai nant had
filed the conplaint on15th May, 1992 agai nhst accused

Nos.1 to 6. By an order of the court, the matter was found
to have referred to the concerned Police authorities for

i nvestigation under section 156(iii) of the C.P.C
Thereafter, this Court had passed an order dated

28.2.1993 for return of the conplaint to the conplainant
for its proper presentation. ~The conpl ai nant appears to
have preferred revision agai nst that order and could
succeed in the Revision. The then Court thereafter, issued
the process against the accused Nos. 1 to 7 under

sections 405, 418, 420, 424, 467 read with Section 34 or
114 of the 1.P.C. vide order dated 12.1.1994. The

evi dence of the conpl ai nant before the charge found 'to

have been recorded in peace neal on dated 23.5.1995 and
14.8.1995. The conpl ainant was found to have been cross
exam ned on behal f of accused Nos.1 to 6 before fram ng

of the charge. The then court, after having considered the
evi dence on record franed charge agai nst the accused

Nos. 1 to 6 under sec.406 r/w. 114;420 r/w. 114;424 r/s.
114 and 467 read with 114 of I|.P.C The evi dence of the
conpl ai nant after having framed the charge again
sufficiently was cross exam ned on behal f of the accused.

3. To ny surprise, in fact, the conplainant did not file
the purshis of closing of his eV|dence still the statenents
of the accused appears to have recorded on 1.10.96.  The
conpl ainant had filed his witten argunents dated
18.10.1996. The nost crucial point in the present case
which | could gather is that on the every day i.e. on

18. 10. 1996 the conpl ai nant nmoved an application for
cancel l ation of the proceedi ngs of the accused and for

fresh hearing of the case contendi ng sone |atches on the
part of the Advocate and for exam nation of witnesses

listed in the complaint. Unfortunately, the application of
the conpl ai nant appears to have rejected by the then

Judge vide order dated 12.8.1997. The conpl ai nant, since
then noved nunber of applications nostly on the sane

facts quoting alnbst simlar circunstances. But those
applications were found to have been rejected by the

Court. The conplainant is still filing simlar types of
applications nmostly on each and every day. The present
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applications are also simlar in nature, except the
application for cancellation of the bail of the accused
noved by the conpl ai nant.

4. Having considered all the aforesaid facts and

ci rcunst ances, and for just decision, | would like to
nmention that it is the right of the conplainant to produce
the evidence supporting to his case, even after fram ng of
the charge agai nst the accused. But unfortunately, the
conpl ai nant coul d not exercise his valuable rights.

Conpl ainant in fact, ought to have preferred the revision
agai nst the order dated 12.8.1997, but instead of availing
appropriate forum he started seeking redress before the
same court, which is not conpetent to pass any order on
any applications of the conplainant in view of the order
dated 12.8.1997 passed by the then Court, | earnestly fee
that the conplainant, infact, by noving such applications
desires to adduce additional evidence supporting to his
case. If 1 allow the application referred above, that would
amount to revi ewof the order dated 12.8.1997 passed

bel ow application dated 18:10.1996 for want of the powers
of the Review, though | am convinced, but still | cannot
pass any order. Therefore, it is the conplainant, who can
knock the doors of revisional court challenging the order
referred above and can seek the redress. Therefore, for
the sinple reasons stated above | am constrai ned not to
all ow the applications of the conplainant so far as reliance
of the additional evidence allowed to be placed on record
as prayed by the conplainant. However, by this order,
direct the accused to remain present before the Court on
the dates given, failing which, their bail bonds wll be
cancelled. Hence, this is the order onthe application
referred above."

17) It is thus to be seen that a unique procedure appears to have
been foll owed by the Metropolitan Magistrate, 33rd Court. He had

al | owed cross-exam nation of 1st Respondent before fran ng of

charges; then even without an application for closing evidence the

Magi strate has recorded statement of the accused under Section 313
C.P.C.. This Oder sets out that the rejection of the 1st Respondent’s
application, by Oder dated 12th August, 1997, was unfortunate. Thi s
records that this Court is convinced that additional evidence is required
but this Court correctly does not pass any order as it would anount to
review of the earlier orders.

18) Taking a clue fromthis order the 1st Respondent now files a

Revi ew Application before the Hi gh Court challenging the O der dated
12t h August, 1997. On this Review Application the H gh Court passed

the Order dated 19th Cctober, 2000 (which is one of the inpugned

orders). It was not pointed out to the Court that the Revision was
barred by limtation and/or by delay or latches. The H gh Court

noticed that the application filed by the 1st Respondent on 9th March
1995 to examine Pritika Prabudesai was still pending and no order had
been passed t hereon. Thus it is clear that attention of the H gh Court
was not drawn to the fact that subsequently on 5th Septenber, 1997

the Respondent had noved another application to exanmne Pritika
Prabudesai and that that application stood rejected on 6th Novenber,
1997. As the Hi gh Court was not aware of this fact and the Hi gh

Court felt that it was absolutely necessary that the share transfer form
and the share certificate be on record of the trial Court, the H gh Court
passed the foll ow ng operative O der

"6. | have heard the petitioner, but he was unable to

satisfy how his prayer is maintainable at law. He wants

the whol e proceedi ngs to be quashed and a de novo trial to

be started against all the accused. The inpugned order
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shows that before the | earned Magistrate the petitioner

conceded that there was no such provision of law. Which

enabl ed the Court to hold a fresh trial against the accused.

It is, therefore, not possible to grant the said prayer made

by the petitioner in this petition. However, having regard

to the above-nentioned facts and to secure ends of justice

| think that it would be proper to direct the |earned

Magi strate to pass an appropriate order on the application

dated 9.3.1995 filed by the petitioner praying for issue of

sunmons to Pritika S. Prabhudesai. The | earned

Magi strate should allow the said application permtting the

petitioner to | ead additional evidence of Pritika S.

Pr abhudesai or her guardiian in whose custody the said

share certificate is after recording the additional evidence

in ternms of the application dated 9.3.1995, by giving

opportunity to the accused to cross-examn ne the witness,

the | earned Magistrate shall proceed to decide the case on

merits expeditiously and in any event not |ater that

31.12. 2000. "

19) The Appell ants then noved an application being Crimna
Application No. 3643 of 2000 for recalling the Order dated 19th

Cct ober, 2000. That application stood disposed off by an Order dated
13t h/ 22nd Decenber, 2000 (which is also one of the inpugned Oders).
In this Order it has been observed that during the hearing of the
Revi si on Application no objection had been raised as to maintainability
on the ground of limtation. The Court holds that Section 362 of the
Crimnal Procedure Code did not permt the Court to alter or reviewits
earlier order which was a final order. In our viewthis finding is
absolutely correct. It nmust be mentioned that the Court was

convi nced that 1st Respondent had played a fraud upon it and

therefore i ssued a showcause-notice to himto show cause why action
shoul d not be taken agai nst himfor having played such a fraud.

20) At the time when Criminal Application No. 3643 of 2000 was
being heard it came to light that the 1st Respondent had also filed an
application for condonation of delay in filing the Crininal Revision
Application No. 235 of 2000. No orders had been passed on that

appl i cation. Yet Crimnal Revision Application No. 235 of 2000 had
been nunbered, |isted on board and di sposed off by the O der- dated
19t h Cctober, 2000. As this application for condonation of delay was
still pending the H gh Court by an Order dated 22nd Decenber, 2000
correctly held that that application had becone infructuous. This is
the third O der which has been inpugned in these Appeal s.

21) It nust also be nentioned that the 1st Respondent wrote letter/s
to the Conpany Law Board conpl ai ning that Appellants had filed a

false and fabricated affidavit and seeking a review of Order dated 9th
May, 1992. As the Conpany Law Board took no action on that letter,
the 1st Respondent noved the Hi gh Court. The Hi gh Court directed

the Conmpany Law Board to consider the letter. The Conpany Law

Board therefore considered the conplaint nade by the 1st Respondent.

It disposed off that conplaint by an Order dated 17th My, 2002.

22) It needs to be noted that the Appellants point out that the
concerned share certificate has, in all these years, changed hands
several times and now stand in the nanme of sone other third party.

The Appellants al so point out that the Advocate CGeneral, State of
Maharashtra has filed a Petition against the 1st Respondent under the
Mahar ashtra Vexatious Litigation (Prevention) Act, 1971 and the 1st
Respondent had been declared a vexatious litigant.

23) In these appeals we are concerned with the 3 Orders which have
been i mpugned. It could not be denied before us that when the
Crimnal Revision Application No. 235 of 2000 was originally argued
the contention regarding limtation was not taken. In fact in the SLP
no ground is taken that the Court has erroneously recorded that no
such contention was taken. Therefore no fault can be found with the
Court in not considering limtation. It is the Appellants thenselves
who have to blame for this | apse.
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24) We find noinfirmty in the Order dated 13th/22nd Decenber,
2000 to the extent that it holds that Section 362 of the Code of
Crimnal Procedure was a bar to the Court reviewing or altering its
earlier order dated 19th Cctober, 2000 which was a final order
Undoubt edly, the Court has concluded that the 1st Respondent had

pl ayed a fraud upon it by not disclosing that he was aware of the
Order dated 12th August, 1997 and for giving an inpression that he
only cane to know about this order at a later date. The H gh Court
has i ssued a show cause-notice agai nst the 1st Respondent which will
be considered by the High Court on its own nerit. W express no

opi nion on this aspect. It is also clear that the Appellants did not
point out to the High Court, before or during hearing of Crimnmnal
Revi si on Application No. 235 of 2000, the various subsequent orders
passed. These were all within their know edge at tine O der dated
19t h October, 2000 was passed. We thus see no infirmty in the
O der dated 13th/22nd Decenber, 2000 in Crimnal Application No.
3643 of 2000. We also see no infirmty in the Order dated 22nd
Decenber, 2000 in Crim nal Application No. 2645 of 2000 as by the
time this application was brought to the notice of the Court it had

becone infructuous. Thus the Appeal against these two Orders
stands di sm ssed.
25) The question still remains whether, on facts of this case, the

direction given in the Order dated 19th Cct ober, 2000 can be

mai ntai ned. In the application there was no prayer to exam ne Pritika
Prabhudesai. The prayer was to quash the proceedi ngs and start trai
afresh. There is no provision in | aw which pernmits this. Thus the
application could not be allowed. Undoubtedly the H gh Court has
proceeded on the footing that this evidence is essential and necessary.
Section 311 of the Crimnal Procedure Code pernits taking of evidence

at any stage. The High Court undoubtedly felt that it was in the
interest of all parties that necessary evidence be recorded at this stage

itself. But the fact remains that the application for this very relief has
been rejected on 6th November, 1997. No appeal or revision was

filed against that Order. The O der dated 6th Novenber, 1997 has

therefore becone final. Once such a relief has been refused and the

refusal has attained finality, judicial propriety requires that it not be

al l owed to be reopened. The High Court was obviously not infornmed

of the Order dated 6th Novenber, 1997. Thus the H'gh Court cannot

be bl amed. However as that Order has been brought to notice of this
Court we cannot ignore it. Another factor which we keep in mind are

the Order dated 15th Septenber, 2000 in Wit Petition No. 599 of 1998
and Order dated 23rd Novenber, 1998 in Wit Petition No. 1507 of

1998. By these Orders it has been clarified by the H gh Court that
the case has reached conclusion and liberty has been granted to 1st
Respondent to raise all the points in a proceeding the 1lst Respondent
may have to adopt if the Crimnal case is dism ssed against him The
Appel lants are within their right to oppose the directions issued/in the
Order dated 19th COctober, 2000. However in the |long run this may

prove di sadvantageous to the Appellants. It is possible that if the case
i s deci ded agai nst the 1st Respondent and the higher Court feels that
application to | ead necessary evidence has been wongly rejected, the
whol e case may have to be sent back for |eading this evidence. W
therefore asked the Appellants whether they wanted to still oppose the
directions issued. W were told that they did. W therefore allow the
Appeal against the Order dated 19th Cctober, 2000 and set asidethe

directions issued therein. The application filed by 1st Respondent will
stand rej ected.
26) We however clarify that it will be open for the trial Court to

follow the procedure indicated by the Hi gh Court in the Order dated 7th
February, 2000 viz. to call for the originals and conpare the same with
what is produced in evidence, unless of course it is admtted that the
copy in Court is correct.

27) Before we part with the Order, we nust record what happened in
Court. The 1st Respondent, during his submissions in Court, refused
all reasonable offers for settlement and said, in so many words, that
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he was bent on teaching the Appellant Conpany a lesson. It was clear
that the 1st Respondent is acting out of vengeance. We nust al so
record that M. Sibbal nade, what we considered, to be very fair
offers, including giving to 1st Respondent 50 shares in the Appellant
Conpany. The offers were rejected outright.

28) The Appeal s stand di sposed off accordingly. There will be no
order as to costs.




