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ACT:

Lease-Condition that the | essee’s rights shall ternminate if
rent is not paid--Notice in witing by lessor to termnate
| ease -Whether necessary-Suit for ejectment wi thout notice-
Mai ntai nability Transfer of Property Act (IV -of « 1882 as
anmended in 1929), s. 111(g)-Wether based on justice, equity
and good conscience-Applicability to | ease deeds executed
before 1st April, 1930.

HEADNOTE:

The provision as to notice in witing of the |lessor’s
intention to determine the |ease, container in  section
111(g) of the Transfer of Property Act, 1882, as amended .in
1929, is not based on any principle of justice, equity or
good conscience and is not applicable to |eases executed
prior to 1st April, 1930.

Wiere a | ease deed executed before the Transfer of Property
Act, 1882, <came into force, provided that the 1lessee’'s
rights should come to an end on default of paynent of rent,
and, as rent was not duly paid, the lessor instituted a suit
for ejectrment of the | essee without giving hima notice in
witing of his (the lessor’s) intention to deternine the
| ease :

Hel d, that the suit was naintainable.

Urar Pulavar v. Dawod Rowther (A 1,R 1947 Mad.  68),
Brahmayya v. Sundodaramma (A.1.R 48 Mad. 275), Tatya Savla
Sudrik v. Yeshwanta Kondiba Mulay (52 Bom L.R 909)
di sapproved. Toleman v. Portbury (L.R 6 Q B. 245), Prakash
Chandra Das v. Rajendra Nath Basu (I.L.R 58 Cal. 1359),
Rama  Aiyangar v. Quruswam Chetty (35 ML.J. 129),
Venkat achari v. Rangaswanmi Aiyar (36 ML.J. 532) and Krishna
Shetti v. Glbert Pinto (I.L.R 42 Mad. 654) relied on

Venkat arama Al yar v. Ponnuswany Padayachi (A 1.R 1935 Mad.
918), Aditya Prasad v. Ram Ratanlal (57 I-A 173), Mihammd
Raza v. Abbas Bandi Bibi (59 I.A 236), Roberts v. Davey
(110 E.R 606) distinguished.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 154 of 1952.
Appeal from the Judgment and Decree dated the 23rd June,
1949, of the High
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Court of Judi cature at Bonbay (chagla C. J. and
Gaj endragadkar J.) in Second Appeal No. 557 of 1945 agai nst
the Judgment and Decree dated the 19th March, 1945, of the
Court of Small Causes, Poona, in Gvil Appeal No. 175 of
1943, arising fromthe Decree dated the 31st March, 1943, of
the Court of the Extra Joi nt Sub-Judge of Poona in Suit No.
858 of 1941.

C K. Dapht ary, Solicitor-General for I ndi a (J.B
Dadachanji, with him for the appellant.

V. M Tarkunde for the respondents.

1953. February 27. The judgnment of the Court was delivered
by

MAHAJAN J.-This is an appeal by defendant No. | from the
decree of the High Court of Judicature at Bonmbay in Second
Appeal No. 557 of 1945, whereby the High Court confirnmed the
decree of the lower courts granting possession of land to
the respondents on/'the forfeiture of a |lease. The appeal is
confined to survey No. 86/2 at Mundhava in Poona district.
The principal question arising for decision in the ap. pea
is whether notice as contenplated by section I'll (g) of the
Transfer of Property Act is necessary for the determnation
of a | ease for non-paynent of rent even where such | ease was
executed before the comng into force of the Transfer of
Property Act. The only other question that falls for
det ermi nation is whether the H gh Court should have
interfered with the discretion of the lower courts in
refusing relief against forfeiture in the circunstances of
this case.

The present respondents are the daughter and grand sons of
the original plaintiff Vinayakbhat. H s adoptive nother was
Ranabai . She owned two i nam | ands at Mundhava which were
then nunbered Pratibhandi Nos. 71 and 72. Present” survey
Nos. 86/1 and 86/2 together correspond to old Pratibhand
No. 71. On 1st July, 1863, Ramabai, while she was in
financial difficulties, passed a pernmanent |ease of both
these nunbers to one Ladha |brahim Sheth. The | essee paid a
prem um of Rs. 999 for the | ease, and al so agreed to pay
1011

a yearly rent of Rs. 80 to Ranmmbai during her lifetime and
after her death a yearly anmpbunt equal to the assessment of
the two lands to the heirs of Rammbai. The |ease provided
that in default of payment of rent the tenant’s rights would
cone to an end.- On 18th August, 1870, Ladha |Ibrahim sold
his tenancy rights to one Grdhari Bal aram Lodhi for Rs.
7,999. The sale deed provided that in default of paynment of
rent to Rammbai or her heirs, the purchaser would have  no
rights whatsoever |eft over the property. On the sane day
the purchaser passed a rent note in favour of Ramabai . The
rent note provided for the payment of the agreed rent in the
nmonth of Pousb every year, and stated that in case of
default the tenant or his heirs would have no right over the
| and. Def endant No. 1 and the other defendants are the
grandsons of Seth G rdhari Bal aram

In spite of the nullity clause in the |ease it appears that
the | essee has been nore or |less a habitual defaulter in the
paynment of rent. |In the year 1913, rent for six years was
in arrears. Vinayakbhat filed Suit No. 99 of 1913 in the
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court of the Il O ass Sub-Judge, Poona, against the present
defendants for possession of the denmised premises on the
ground of forfeiture. A nunber of defences were raised by
them Inter alia, it was pleaded that as no notice had been

given to themthe forfeiture was not enforceable. These
contentions were negatived but the court granted relief
against forfeiture. Def endant No. 1 was a minor at that

time and becane a major in or about 1925.

In the year 1928 again rent for two years was in arrears.
Vi nayakbhat filed GCivil Suit No. 258 of 1928 against the
pr esent defendants for possession on the ground of
forfeiture. The pl aintiff subsequent |y wai ved the
forfeiture by accepting three years’ rent which by then had
fallen in arrears and costs of the suit.

In the year 1931 rent for three years again fell into
arrears. The anmount was then sent by noney order and the
| andl ord accepted it.

In the year 1934 again rent for three years remai ned unpaid.
At that time proceedings were started by Governnent for the
acqui siti'onof the old survey No. 72.

1012

The landlord claimed that he was entitled to the whole
conpensation nmoney as the'tenant’s rights had ceased by
forfeiture for non-payment of rent. Defendant No. 1 through
his pleader sent a notice to Vinayakbhat to come and take
the arrears of rent. /' He agreed and accepted the arrears of
rent and the forfeiture was again waived. As a result of
this the defendants got Rs. 32,000 by way of . conpensation
for the permanent tenancy rights-in old survey No. 72, while
Vi nayakbhat got Rs. 1,400 for conpensation for the
acquisition of his rights as landlord in that |and.

In 1938 rent for four years was again in arrears.
Vi nayakbhat filed Cvil Suit No. 982 of 1938 in the court of
the | dass Sub-Judge at Poona against all the | present
def endants for possession of survey Nos. 86/1 and 86/2 on
the ground that the | ease had determined by forfeiture for
non-paynent of rent. In that suit defendant No. 1 pleaded
that there was no forfeiture because no rent was fixed in
respect of the suit property and also because it was for
the, plaintiff to recover rent and not for the defendants to
go to the plaintiff and pay it. These contentions were
negati ved. It was held that forfeiture had occurred  but
relief against forfeiture was agai n granted.

On plaintiff's appeal in this case, the |earned D strict
Judge refused to interfere with the discretion of the tria
judge in granting relief against forfeiture but -observed
t hat t he def endants having obtained relief agai nst
forfeiture thrice before should not expect to get it for a
fourth time if they again make default in the paynent of
rent.

The default which has given rise to the present suit
occurred on 28th January, 1941, and the plaintiff filed the
suit out of which this appeal arises for possession on the
ground of forfeiture and for the arrears of rent which
remai ned unpaid. It was alleged in the plaint that the rent
due on 28th January, 1941, was not paid, though denmanded.
Plaintiff asked for possession of survey Nos. 86/1 and 86/2
after renoval of the structures thereon. Defendant No. 1
pl eaded that as a result of partition rights in survey No.
86/ 2 had fallen to
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his share, that according to the terns of the rent note it
was for the plaintiff to approach the defendants and. not
for the defendants to go to the plaintiff and pay it,’ -’
that as the plaintiff did not approach the defendants and no
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demand for rent was nade, no forfeiture occurred, that
defendant No. | did offer the rent to the plaintiff, but the
plaintiff fraudulently refused to accept it, that the
plaintiff ought to have sent a notice according to lawif he
wanted to enforce the right of forfeiture and that w thout
prejudice to the above contentions he should be granted
relief against forfeiture.

The trial court decreed the plaintiff’s suit and negatived

the contentions raised by the defendants. In awarding
Possession of the entire property to the plaintiff the trial
court imposed a condition that defendant No. | should
continue to be in possession of the two structures in survey
No. 86/2 till the end of March, 1950. On the question

whether a notice was necessary before the lease could be
termnated, the trial court expressed the view that the
provision in the rent note that on non-paynent of rent the
rights of the tenant would cone to an end was a clause of
nullity and not merely a clause of forfeiture and that the
| ease was t herefore determ ned under section 111 (b) and not
under section II1 (g) of the Transfer of Property Act and
that no notice as required by section 111 (g) was necessary
for terminating the |lease in suit. On the issue whether
forfeiture should be relieved against, the trial court said
that relief could have been given to the |essee against
forfeiture wunder section 1 14 had it not been for the fact
that the defendants had disentitled thenselves to relief by
contumaci ous conduct on their part, that even this paltry
rent had never been paid in time during the last twenty
years at any rate, and that after defendant < No. | had
attained mpjority and got the estate in his charge in 1922-
23 he had uniformy defaulted in the paynment of rent and
that the defendants raised totally false defences —and in
every suit a false excuse was set up in an attenpt to
justify the arrears of rent.

1014

In pursuance of the trial court’s decree plaintiff took
possession of all the suit lands in April, 1943, except one
acre which he took possession on 13th Septenber, /1943.
Def endant No. | renained in possession of the two structures
on survey No. 86/2. Against the decision of the trial judge
defendant No. |-alone filed an appeal to the District Judge
of Poona. The |ower appellate court confirned the decree of
the trial court with two nodifications. Defendant No. | was
allowed to renpove the buildings on survey No. 86/2 and also
the trees therein within three nonths. On the issue whether
a notice was necessary, the appellate court found that the
| ease came to an end not under section 111(b) ~but wunder
section 111 (g) of the Transfer of Pro perty Act, but  that
no notice of forfeiture was necessary as the | ease had / been
executed prior to the comng into force of the Transfer of
Property Act. The appellate court saw no valid reason for
interfering with the finding of the trial judge 'on the
guestion concerning relief against forfeiture.

From this appellate decree defendant No. | filed a second
appeal to the H gh Court of Judicature at Bonbay. The
plaintiff filed cross-objections in regard to the trees and
costs. The Hi gh Court dism ssed the appeal and allowed the
cross-obj ecti ons. An application was made for Jleave to
appeal to the Suprene Court and it was granted wth
reference to survey -No. 86/2.

The law with regard to the determnation of a |ease by
forfeiture is contained is section IIl (g) of the Transfer
of Property Act. Under that provision a |ease is determ ned
by forfeiture in case the | essee breaks an express condition
whi ch provides that on breach thereof the lessor my re-
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enter, or in case the | essee renounces his character as such
by setting up atitle in a third person or by claimng title
in hinmself, or the |lessee is adjudicated an insolvent and
the lease provides that the lessor may reenter on the
happeni ng of such event and a certain further act is done by

t he | essor as thereinafter nentioned. Prior to its
amendment by Act XX of 1929, this sub-section further
provi ded

1015

"And in any of these cases the lessor or his transferee does
some act showing his intention to determine the | ease."

By Act XX of 1929, this subsection was anended and the
amended sub-section now reads: -

"And in any of these cases the lessor or his transferee
gives notice in witing to the |essee of his intention to
deterni ne the | ease.”

Section 111 (g) in ternms makes the further act an integra

condition of the forfeiture. |In other words, without this
act there is no conpleted forfeiture at all. Under the old
section an overt act evidencing the requisite intention was
essential. As the | aw stands today under the Act, notice in

witing by the landlord isa condition precedent to a
forfeiture and the right of re-entry. Section 63 of Act XX
of 1929, restricts the operation of "this anmendnent to
transfers of property made after 1st April, 1930. The | ease
in this case was executed before the Transfer of Property
Act cane into force in 1882. The anendnment -therefore nmade
in this sub-section by Act XX of 1929 not bei ng
retrospective, cannot touch the present lease and it is also
excluded fromthe reach of the Transfer of Property Act by
the provisions of section 2. The position was not  'seriously
disputed in the H gh Court or before us that the 'statutory
provisions of section 111(g) as such cannot be 'nade to
govern the present |ease which was executed in the vyear
1870. It was however strongly argued that the amendnent
made in 1929 to section 111(g) of the Act enbodies a
principle of justice, equity and good conscience and
notwi t hstanding section 2 of the Act, that principle was
applicable in this case and there can be no forfeiture
unless notice in witing to the |l essee of hisintention to
determ ne the | ease by the | essor bad been given.

It is axiomatic that the courts nust apply the principles of
justice, equity and good conscience to transactions which
cone up before themfor determnation even though the
statutory provisions of the Transfer of

1016

Property Act are not nmade applicable to these transactions.
It follows therefore that the provisions of the Act which
are but a statutory recognition of the rules of justice,
equity ’'and good conscience also govern those transfers.
I f, therefore, we are satisfied that the particul ar
principle to which the |egislature has now given effect by
the amendnment to section 111 (g) did in fact represent a
principle of justice, equity and good consci.ence,
undoubtedly the case will have to be decided in accordance
with the rule laid down in the section, although in express
terns it has not been nade applicable to |eases executed
prior to 1929 or even prior to the Transfer of Property Act
conmng into force

The main point for consideration - thus is whether the
particular provision introduced in sub-section (Q) of
section 111 of the Transfer of Property Act in 1929 is but a
statutory recognition of a principle of justice, equity and
good conscience, or whether it is nerely a procedural and
technical rule introduced in the section by the |egislature
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and is not based on any well established principles of
equity. The High Court held, and we think rightly, that
this provision in sub-section (g) of section IIl in regard
to notice was not based upon any principle of justice,
equity and good conscience. |In the first instance it may be
observed that it 1is erroneous to suppose that every
provision in the Transfer of Property Act and every
anmendnment effected is necessarily based on principles of
justice, equity and good conscience. It has to be seen in
every case whether the particular provisions of the Act
relied upon restates a known rule of equity or whether it is
nmerely a new rule laid down by the legislature wthout
reference to any rule of ‘equity and what is the true nature
and character of the rule. . Now, so far as section 111 (g)
of the Act is concerned, the insistence therein that the
noti ce should be given inwiting is intrinsic evidence of
the fact that the formality is nerely statutory and it
cannot trace its origin to any rule of equity. Equity does
not concern itself-with nmere forns or nodes of procedure.
If the purpose of the rule as to notice is to indicate the
intention of the |essor to

1017

determne the |leaseand to avail hinmself of the tenant’s
breach of covenant it could as effectively be achieved by an
oral intimation as by a witten one without in any way
di sturbing the mind of a chancery judge. The requirenment as
to witten notice provided in the section therefore cannot
be said to be based on any general rule of equity. That it
is not so is apparent from the circunstance that the
requi renent of a noticein witing to conplete a forfeiture
has been dispensed with by the legislature in respect to
| eases executed before 1st April, 1930. Those |eases are
still governed by the unanended sub-section (g) of section 1
11 Al that was required by that sub-section was that the
| essor was to show his intention to determine the |ease by

some act indicating that intention. The principles of
justice, equity and good conscience are not such a /variable
commodi ty, that they change and stand altered on a

particular date on the mandate of the |egislature and that
to | eases made between 1882 and 1930 the principle of equity
applicable is the one contained in sub-section (g) as it
stood before 1929, and to | eases executed after 1st April
1930, the principle of equity is the one stated in the sub-
section as it now stands. Question nmay also be posed,
whet her according to English law a noticeis a necessary
requisite to conplete a forfeiture

The English law on the subject is stated in Foa's GCenera
Law of Landlord and Tenant (7th edition) at page 316 in
these terns : -

“ In no case can the | essee take advantage of the proviso
for re-entry in order to avoid the | ease, even where it is
inthe form(not that the I essor may reenter, but) that the
term shall cease, or that the |l ease shall be void for al
pur poses, or 'absolutely forfeited ; for expressions of this
kind only nmean that the tenancy shall determne at the
option of the lessor......... This has been usual |y
expressed by saying that the | ease is voi dabl e and not void;
but the true principle appears to be that the |ease does
become void to all intents and purposes, though this is
subject to the condition that the party who is seeking to
set up its invalidity

132
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is not himself in default, for otherwi se he would be taking
advantage of his own wong. It follows that where the
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provi so makes the | ease void, the landlord rmust, in order to
take advantage of it, do some unequivocal act notified to
the Il essee, indicating his intention to avail hinself of the
option given to him The service upon the lessee in
possession of a wit in ejectnent is sufficient”.

The Law of Property Act, 1925, by section 146 has
consolidated the law in England on this subject. The
provision with regard to the giving of notice before a right
of re-entry accrues to the landlord is expressly excluded by
sub-section (11) in cases of re-entry on forfeiture for non-
paynment of rent. In England it is not necessary in case of
non- paynment of rent for a landlord to give notice before a
forfeiture results. It cannot, therefore, be said that what
has been enacted in sub-section (g) of section Il 1 is a
matter which even today in English law is considered as a
matter of justice, equity and good conscience. In English
law the bringing  of an action which corresponds to the
institution of ~a suit inlIndiais itself an act which is
definitely regarded as evidencing an intention on the part
of the 'lessor to determine a lease with regard to which
there has beena breach of covenant entitling the lessor to
re-enter : vide Toleman v. Portbury and Prakashchandra Das
v. Raj endranath Basu(2).

In India there is a substantial body of judicial authority
for the proposition that in respect of |eases nmde before
the Transfer of Property Act forfeiture is incurred when
there is a disclaimer of title or there is -non-paynent of

rent. Any subsequent act of the landlord electing to take
advantage of a forfeiture is not a condition precedent to
the right of action for ejectment. The ~bringing by a

landlord of a suit for ejectnment is sinply a nobde of
mani festing his election. The principle of these cases
rests upon the ground that the forfeitureis conplete when
the breach of the condition or the denial of title | occurs.
But as it is left to the |lessor”s option to take advantage
of it or not, the

(1) L.R 6 QB. 245.(2) (1931)58 cal. 1359
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election is not a condition precedent to the right of ‘action
and the institution of the action is a sufficient
mani festation of the election. The same principle is
applied for actions for relief on the ground of fraud. [vide
Padmabhaya v. Ranga(l) ; Korapalu v. Narayana(2)]. In Rama
Ai yangar v. Quruswanm Chetty(3),it was saidthat as the | ease
was not governed by the Transfer of Property Act, the
institution of the suit was a sufficient determnation of
the lease and no other previous act determ ning  the sane
such as a notice to quit was necessary for maintaining the

action. The sanme view was expressed in Venkatachari v.
Rangaswam  Aivyar(4). In Venkatarama Aiyar v. Ponnuswanmi
Padayachi (5), it was observed that the forfeiturewill not

be produced nerely by the unilateral act of ceasing to
conply with the conditions upon which the property is ‘held,
but it rmust involve also some expression of intention to
enforce the forfeiture on the part of the lessor. In other
words, the | essee cannot by his unilateral act term nate the
| ease, and cannot take advantage of his own wong. That is
an intelligible principle and is based on a maxi mof equity.
But the defaulting | essee cannot claimthe benefit of a
notice in witing to conplete the forfeiture he has

i ncurred. The lessor has to sinply express an intention
that he is going to avail of the forfeiture and that can be
done by the filing of a suit, as in English law, in al

cases not governed by the Transfer of Property Act.
Again in Ramekrishna Mallaya v. Baburaya (6), it was said
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that in an ejectnent suit based on | eases executed prior to
the Transfer of Property Act, no act on the part of the
l andl ord showing that he elected to take advantage of the
forfeiture for non-paynent of rent was necessary. The
contrary view expressed in Nourang Singh v. Janar dan
Kishor(7), that the institution of a suit for ejectnent
could not be regarded as a requisite act to show the
intention of a

(1) (1911) I,L.R 34 Mad. 161.

(2) (1915) I.L.R 38 Mad. 445.

(3) (21918) 35 ML.J. 129.

(4) (1919) 36 ML.J. 532.

(5 A l.R 1935 Mad. 918.

(6) (1914) 24 1.C. 139.

(7) (1918) I.L.R 45 cCal. 469,
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landl ord to determine a lease within the neaning of section
111 (g),  was .dissented from in Prakashchandra Das wv.
Raj endranath Basu(1); and it was said that there is no
speci al . reason why the lessor’s election nust be nmade at
sonme time prior to the institution of a suit and that it was
difficult to find a raison d etr for the view that the cause
of action has not conpletely accrued if the election is made
at the nonment when the suit is instituted, i.e., the nonment
the plaint is presented. The cause of action for the suit
can arise sinultaneously with the presentation of a plaint.
In our opinion the provision as to notice in witing as a
prelimnary to a suit for ejectnent based on forfeiture of a
| ease is not based on any principle of justice, equity or
good conscience and cannot govern | eases made prior to the
comng into force of the Transfer of Property Act, 1882, or
to | eases executed prior to 1st April, 1930. ~The rights and
obligations wunder those |eases have to be det er m ned
according to the rules of law prevailing -at the time and
the only rule applicable seens to be that a tenant cannot by
his unilateral act and by his own wong determ ne the |ease
unl ess the lessor gives an indication by sonme unequivoca

expression of intention on his part of taking advantage of
the breach. On no principle of equity is a tenant entitled
to a notice in witing telling himthat the lease has been
determ ned. The Hi gh Court was therefore right inthe view
that it took of the matter and there are no valid reasons
for taking a contrary view.

Consi derable reliance was placed by M. Daphtary on the
deci sion of Chandrasekhara Aiyar J. sitting singly in the
case of Umar Pulavar v. Dawood Rowt her(2), wherein the
| earned Judge said that section 111 (g) as amended in 1929
enbodi ed a principle of justice, equity and good conscience
and mnust be held to govern even agricultural |eases and
where there was a forfeiture by denial of the landlord s
title, a notice in witing determning the lease was
necessary. it was there observed that the principle so
enbodi ed

(1) (1931) I.L.R 58 Cal. 1359.

(2) A I.R 1947 Mad. 68.

1021

in the sub-section as a result of the anendnent becones, so
to say, a principle of justice, equity and. good conscience.
The Ilearned Judge for this view placed reliance on the
decision in Krishna Shetti v. Glbert Pinto(’), in which it
was said that the Transfer of Property Act was franmed. by
em nent English |awers to reproduce the rules of English
law, in so far as they are of general. application and rest
on principle as well as authority and its provisions are
binding on wus as rules of justice, equity and good
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consci ence. Wth respect, we are constrained to observe
that this is too broad a statement to make. |t seens that
the attention of the learned judges was not drawn to the
fact that the provision as to notice for deternmining a | ease
for nonpaynent of rent was not a part of the English |aw
It also does not seemto have been fully appreciated that
the rule enunciated in sub-section (g) of section 111 prior
to its amendnment in 1929 and which still governs |eases
executed before 1st April, 1930, OD the reasoning of the
decision would also be a rule of justice, equity and good
consci ence and according to it the institution of a suit for
ej ectment woul d be sufficient indication on the part of the
landlord for determ nation of the lease and a notice in
witing as required by the anended section would not be a

prerequisite for institution of such a suit. |In our judg-
ment, this case was wongly decided and we are wunable to
support it.

As pointed out by Napier J. in Krishna Shetti v. Glbert
Pinto (1), the courts should be very careful in applying

statutory provisions and the assistance of the Transfer of
Property Act as a guide on nmatters whi ch have been excl uded
from the purview of the Act by express words should not be
i nvoked, unless the provisions of the Act enbody principles
of general application

M. Daplitary also placed reliance on certain observations
contained in the Full Bench decision Brahnayya v. Sundaramma
(1). There it was said that although section 106 of the
Transfer of Property Act does not

(1) (1919) I.L.R 42 Mad. 654.

(2) A I.R 1948 Mad. 275.
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apply to leases for agricultural purpose by virtue of
section 117 of the Act, nevertheless the rules in section
106 and in the other -sections (sections 105 to 11 6) in
Chapter V of the Act are founded upon reason and equity and
they are the principles or English l'aw and shoul d be adopted
as the statement of the lawin India applicable ‘also to

agricultural |eases. In our opinion, the above statenent is
again fornulated in too wide a | anguage. Section 105  gives
a statutory definition of the word "lease". It enunciates

no principle of equity. The relation of |essor and |essee
is one of contract and in Bacon’s Abridgenent a |ease is
defined as a contract between the |essor and the | essee for
the possession and profits of land on the one side -and
reconpense by rent or other consideration on the other. The
statute has given a nore conprehensive definition of the
term Section 107 makes registration of a | ease compul sory.
This section again does not concern itself with any princi-
ple of justice or equity. Section 108 (j) enacts that ' the
| essee may transfer absolutely by way of nortgage or
subl ease the whole or any part of his interest- in the
property and any transferee of such interest or part nay
again transfer it. The lawin India and England on' this
subject is not the same and it cannot be said that this sub-
section enacts or enunciates any general oprinciple  of

equity. Parts of sections 109, 1 10 and IlIl contain nmere
rules of procedure or rules of a technical nature. These
certainly cannot be said to be based on any principles of
equity. In our judgnent, therefore, the statenent in this

decision that sections 105 to 116 of the Transfer of
Property Act are founded upon principles of reason and
equity cannot be accepted either as correct or precise. o
course, to the extent that those sections of the Act give
statutory recognition to principles of justice, equity and
good conscience they are applicable also to cases not
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governed by the Act.

Ref erence was al so made to the decision of the Bonbay High
Court in Tatya Savla Sudrik v. Yeshwanta Kondi ba Mulay (1)
where it was said that the

(1) (21950) 52 Bom L.R 909.
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principle enbodied in section 111 (g) of the Transfer of
Property Act that in the case of forfeiture by denial of
landlord' s title a notice in witing determ ning them |ease
must be given is a principle of justice, equity and good
consci ence which must be held to govern even agricultura
| eases. In that case it was contended that follow ng upon
forfeiture which had been incurred a suit was filed by the
plaintiffs in eviction and nothing nore needed to be done by
the plaintiffs. For thi's contention reliance was placed on
two earlier decisions of the Bonbay H gh Court, Venkaji
Kri shna Nadkar ni v. ~Lakshman Devji Kandar (1) and
Vi dyavardhak Sang Co. v. Avvappa (2). This contention was
negatived in view of the decision of Chandrasekhara Aiyar J.
above referred to, and al so in view of a binding decision of
a Division Bench of that court in Mhi boobkhan Miradkhan v.
Ghanashyam Jamaji (3). The 1 earned Chief Justice in the
j udgrment under appeal has expl ained the distinction between
the present case and that case and has not followed his own
earlier decision in arriving at his conclusions here. Wth
respect we think that that decision didnot state the |aw on
the point correctly. Under English |lawthe institution of a
suit for ejectnent has al ways been consi dered an unequi voca
act on the part of the landlord for taking advantage of the
default of the tenant and for enforcing the forfeiture in
case of non-paynent of rent, and even in other cases except
where statutory provisions were nade tothe contrary.
Reference was also nmade to the —observations of. their
Lordships of the Privy Council in Aditya Prasad v. Ranratan
Lal (1). Their Lordships dealing with the question  whether
a certain docunent created a charge upon a village observed
that the appellant could not redeemit w thout paying both
the nortgage debt and the anount subsequently raised and it
was said that the provisions of the Transfer of Property Act
on the point were identical with the principles of justice,
equity and good consci ence. The observation nade in that
case must be limted to that case and cannot be

(1) (1896) |.L.R 20 Bom 354 F.B.

(2) (1925) 27 Bom L.R 1152.

(3) Unreported.

(4) (1930) 57 I.A 173.
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held as applicable to all cases irrespective of the nature
of the provisions involved. Simlar observations are
contained in another decision of their Lordships of the
Privy Council in Mihamad Raza v. Abbas Bandi Bibi (1),
whi ch concerned the provisions of section 10 of the Transfer
of Property Act which recognizes the validity of a partia
restriction wupon a power of disposition in the case of a
transfer inter vivos. It was held that there was  no
authority that a different principle applied in India before
the Act was passed and that under English law a partia
restriction was’ not repugnant even in the case of a
testanentary gift.

Lastly, M. Daphtary drew our attention to the decision in
Roberts v. Davey(2), which relates to a licence. There it
was observed that it was necessary for the licensor to have
done sone act showing his intention to deternine the licence
and wuntil such act was shown, it continued in force.
Littledale J. in this case said that the instrument was "a
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nere licence to dig, and did not pass the land. An actua
entry, therefore, was unnecessary to avoid it; but by
anal ogy to what is required to be done in order to determne
a freehold | ease which, by the ternms of it, is to be void on
the non-performance of covenants, it seens to follow that,
to put an end to this licence, the grantor should have given
notice of his intention so to do". The basis of the
decision was that some act anmpunting to an exercise of the
option had to be proved before the Iicence was determn ned.
This decision therefore does not in any way affect the
deci sion of the High Court in this case.

On the question whether the tenant should have been given
relief against forfeiture the High Court held that the
matter was one of discretion and both the | ower courts had
exercised their discretion against the appellant and that
bei ng so, unless they were satisfied that the discretion was
not judicially exercised or was exercised w thout proper
materials they ~would not ordinarily interfere with it in
second appeal. It was said that the non-payment in this
case seems to have

(1) (1932) 59 1.A 236.

(2) 110 E.R 606.
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becone chronic and that this was not a case for the exercise
of equitable jurisdiction

M. Daphtary contended that the H gh Court failed to
appreciate the rule applicable forthe exercise of the
di scretion in such cases and that therule is that if at the
time relief is asked for the position has been  altered so
that relief cannot be given without causing injury to third

parties relief will be refused, but if that position is not
altered so that no injustice will be done there is no rea
di scretion and the court should make the order and give the
relief. Ref erence was nmade to the decision of Page, J. in

Debendral al Khan v. F. M A Cohen (1), wherein it was said
t hat the court normally would grant relief agai nst
forfeiture for non-paynment of rent under section 114 of the
Transfer of Property Act and that if the sun) required under
the section was paid or tendered to the Ilessor at the
hearing of the suit the court has no  discretion. ~in the
matter and must grant relief to the tenant. W do not think
that the | earned Judges intended to | ay down any hard  and
fast rule. |Indeed the |earned Judge proceeded to observe as
foll ows: -

"In exercising the discretion with which it 1is invested
under section 114 a court in India is not. —bound by the
practice of a court of Chancery in England, and'1 am not
disposed to limt the discretion that it possesses, Those
who seek equity nust do equity, and | do not think nerely
because a tenant conplies with the conditions laid down in
section 114 that he becones entitled as of right torelief"”
In our opinion, in exercising the discretion, each case nust
be judged by itself, the delay, the conduct of the parties
and the difficulties to which the Iandlord. has been put
should be weighed against the tenant, This was the view
taken by the Madras High Court in Appaya Shetty v. Mhamrad
Beari (2) , and the matter was discussed at sone |length. W
agree with the ratio of that decision. It is a naxim of
equity that a person

(1) (1927) |.L.R 54 Cal. 485.

(2) (1916) I.L.R 39 Mad. 834.
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who cones in equity rmust do equity and nust come with clean
hands and if the conduct of the tenant is such that it
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disentitles himto relief in equity, then the court’s hands
are not tied to exercise it in his favour. Reference in

this connection nmay al so be nade to Ramekrishna Mllya v.
Baburaya(1), and Ramabrahmam v. Ranm Reddi (2).

The argunent of M. Daphtary that there was no rea
di scretion in the court and relief could not be refused
except in cases where third party interests intervene is
conpletely negatived by the decision of the House of Lords
in Hyman v. Rose (3). Relief was clainmed in that case under
the provisions of section 14(2) of the Conveyancing Act,
1881, against forfeiture for breaches of covenant in the
| ease. The appellants offered as the terns on which relief
shoul d be granted to deposit a sumsufficient to ensure the
restoration of the premises to their fornmer condition at the
end of the termand nmake full restitution. It was argued
that the matter was one of discretion and the court should
lean to relieve a tenant against forfeiture and if ful
reconpense can be nade to the landlord the relief should be
grant ed. Lord Loreburn in delivering the opinion of the
House observed as foll ows: -

"I desire in the first instance to point out that the
di scretion given by the section is very wide. The court is
to consider all the-circunmstances and the conduct of the
parties. Now it seens to nme that when the Act is so express
to provide a wide discretion, nmeaning, no doubt, to prevent
one man fromforfeiting what in fair dealing belongs to sone
one else, by taking advantage of a breach fromwhich he is

not comensurately ‘and irreparably  damaged, it is not
advisable to lay ‘down any rigidrules for guiding that
di scretion. | do not doubt that the rules enunciated by the

Master of the Rolls in the present case are useful maxins in
general, and that in general they reflect the point of view
fromwhich judges woul d regard

(1) (21914) 24 1.C. 139.

(2) A l.R 1928 Mad. 250.

(3) [1912] A . C. 623.
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an application for relief. But |l think it ought to be
distinctly understood that there may be cases in which any
or all of themnmay be disregarded. If it were otherw se the
free discretion given by the statute would be fettered by
[imtations which have nowhere been enacted: It is  one
thing to decide what is the true neaning of the |anguage
contained in an Act of Parlianment. It is quite a different
thing to place conditions upon a free discretion entrusted
by statute to the court where the conditions are not based
upon statutory enactnent at all. It is not safe, | think

to say that the court nust and will always  insist _upon
certain things when the Act does not require them and the
facts of sone unforeseen case may nake the court wish it had
kept a free hand."

Wth great respect we think that the observations @ cited
above contain sound principles of law. W are, therefore,
unable to accede to the contention of M. Daphtary  that
though section 114 of the Transfer of Property Act confers a
di scretion on the court, that discretion except in cases
where third party interests intervene nust always be
exercised in favour of the tenant irrespective of the
conduct of the tenant. It is clear that in this case the
tenant is a recalcitrant tenant and is a habitual defaulter.
For the best part of 25 years he has never paid rent w thout
being sued in court. Rent has been in arrears at tines for
six years, at other tines for three years and at other tines
for four years and so on, and every time the landlord had to
file a suit in ejectnment which was al ways resisted on false
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defences. No rule of equity, justice or good conscience can
be invoked in the case of a tenant of this description. He

cannot always be allowed to take advantage of his own wong
and to plead relief against forfeiture on every occasion,
particul arly when he was warned by the court of appeal on a
previous occasion. He had already had relief three tines on
equi table grounds and it is tine that the court withheld its
hands and ordered his ejectnent. 1In this situation the High
Court was fully justified in finding that in second appea
it would not interfere with the
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di scretion of the courts below in refusing to, grant
relief against forfeiture.

The result therefore is that this appeal fails is disn ssed
with costs.

Appeal dism ssed

Agent for appellant: R A Govind.

Agent for respondents: Rajinder Narain




