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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 869 OF 2008
ARI SI NG QUT OF
SPECI AL LEAVE PETITION (CRL.) NO 4710 OF 2007
TULSIRAM & ORS. ... APPELLANT
VERSUS
STATE OF MP.  ~  ~  ..... RESPONDENT
JUDGMENT

C. K. THAKKER, J.
1. Leave granted.
2. The present appeal is directed against
the judgnent and order passed by the Court of
Addi ti onal District & - _Sessions Judge,

Chanchoda, District Guna on February 22, 2000
in Sessions Case No. 587 of 1997 and confirnmed

by the Hi gh Court of Madhya Pradesh, Jabal pur
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(OGnal i or Bench) on Decemnber 11, 2006 in
Crimnal Appeal No. 210 of 2000.

3. The short facts of the case are that

First Information Report (FIR) was | odged by

one Ram Singh (PW), son of Ram Prashad Meena

resi dent of Kul akheda on Cct ober 1, 1997

Accordi ng to t he prosecuti on, on Cct ober 1,
1997, one Ranesh Singh was going fromAnjali to

Kunbhr aj on not or-cycl e of one Govi nd Si ngh
al ong with Raghuveer Si'ngh and Hukum Si ngh

VWhen they reached near Khatakiya Tiraha, al

accused persons who were hiding thenmselves in

t he shadow of a Mni Bus and arnmed w th 1 et hal

weapons, like I at hi , farsa and | uhang
appear ed, st opped the not or -cycl e driven by
Ranesh Si ngh and started beati ng him by
inflicting bl ows. Accused- 2 Bhagwan Si ngh

caused farsa blow on the |eft hand of Ranesh,

Accused- 1 Tul siram caused | uhangi bl ow on
parietal region of Ranesh Singh, Accused-4 Daku

and Accused-3 Roop Singh gave |athi bl ows on

| egs and knees of Ranesh Si ngh. Raghuveer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

18

Si ngh Meena canme to the rescue of Ramesh Singh
but Accused-1 Tulsiraminflicted |uhangi bl ow
over his right hand. Raghuveer Si ngh Meena

hence, imedi ately ran away fromthe place of

occurrence. Several injuries were caused by
accused persons to Ranmesh Si ngh. Ranmesh Si ngh
fell down and became unconsci ous. Al'l t he

accused then took Ranesh Singh and threw himin

the pit. Har i Si ngh, Chandan Si ngh and Ram
Si ngh neanwhi l-e cane at the place of occurrence

and saw t he accused runni ng away from the
pl ace. Ranmesh Singh was then taken out of the

pit, was placed in a Matador and was taken to

the Police Station Kunbhraj. Injured Raghuveer

Si ngh Meena al so reached the Police Station

4, According to prosecution, Ramesh Singh

and i njured Raghuveer Si-ngh wer e pl yi ng
passenger-j eep bet ween Kunbhr aj to Khat aki ya
and Khat aki ya to Kunbhraj. The accused persons
demanded Rs. 50/ - per day, per trip. The

i njured, however, did not oblige the accused

which was the route cause and with a view to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

18

teach a | esson to Ranesh Singh and Raghuveer

Si ngh, the accused persons assaulted them

5. A case was regi stered agai nst the
accused for offences punishabl e under Sections

307, 325, 323, 147, 148, 149 and 34 of the

I ndi an Penal Code (1PC). After usua

i nvestigation, challan was filed in the Court

of Judicial Magistrate, First C ass who passed

an order of commttal in view of the case being

triable by a Court of Session. The accused did

not plead guilty and claimed to be tried.

6. The prosecuti on, to prove its case
agai nst t he accused, exam ned fourteen

Wi t nesses. The | ear ned Addi ti onal Sessi ons

Judge held that the prosecution was able to

establ i sh t he case beyond reasonabl e doubt
agai nst t he accused and after heari ng them
passed an order of conviction and sentence. The

Hi gh Court confirmed the order passed by the

trial court.

7. Agai nst the or der of convi ction and

sentence, the appellants have approached this
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Court. Prayer for exenption from surrendering

was rej ected by this Court . The appel I ant s

t hereafter surrendered and notice was issued.
Records and proceedi ngs were called for.

neit her exenption from surrenderi ng was granted

nor the accused wer e enl ar ged on bai |
matter was ordered to be post ed for
heari ng.

8. W have heard the | earned counsel for

the parties.

9. The | earned counsel for the appellants

cont ended t hat both the courts committed
error in convicting the appellants.

submitted that the genesis of the prosecution

was doubtful as the prosecution has not cone

with clean hands. It has suppressed materi al

facts fromthe Court. Apart from om ssions and
mat eri al contradictions in the t esti nony
Wi t nesses, even medi cal evi dence does

support the case of the prosecution.
submtted t hat accordi ng to PW Dr.

Chi nchur kar, Ranesh Si ngh had recei ved

Si nce

t he

fina

an

It was

of

not

[t was
A. D.

only
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three injuries. Ramesh Singh, however, stated

in hi s evi dence t hat he had recei ved 28

i njuries. Ranesh Si ngh hi nsel f has stated

before the Police that there were other persons

over and above accused and even those persons

had assaul ted hi m Thereafter, however, he
totally turned round and stated on oath before

a Court of law that other persons were not

there. The evidence of injured Raghuveer Singh

is of no use to t he prosecution as after
receiving injury, he had left the place and was

not there. The third person (Hukum Si ngh)
virtually did not support t he prosecution
According to the counsel, the accused persons

were falsely inplicated and invol ved because of

‘business rivalry'. Ranmesh Singh and Raghuveer

Si ngh were running taxi w thout any |icence.

When the accused per sons obj ect'ed to such
illegal activity, they were roped in a crinina

case. It was, t her ef ore, submi-tted that t he

appel l ants are entitled to acquittal.
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10. It was further subnitted t hat t he
courts bel ow had commtted an error of lawin

not considering the provisions of Sections 360

and 361 of the Code of Criminal Procedure, 1973

(hereinafter referred to as ‘the Code’) which

enj oin the Court to rel ease of f enders on
probati on of good conduct if the offence is not

puni shabl e with death or-with inprisonnment for

life. In the instant case, though the charges

wer e franmed for of f ences puni shabl e under
Sections 307, 325 and 323 read with Sections

147, 148, 149 and 34, I'PC, the trial Court

acquitted al | t he accused f or an of f ence
puni shabl e under Section 307, |PC. The said
acquittal is not challenged and it has attained

finality. The convi ction was recor ded for
of f ences puni shabl e under Sections 325 and 323

read with Secti on 34, | PC and not for an
of fence punishable with inprisonment for life.

It was, therefore, obligatory on the Court to

consi der grant of probation. Non-consideration

t her eof has vitiated t he order of sent ence
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Finally, it was submitted t hat after
i ncident, the accused had remained in jail for

quite sone tinme and even after the order passed

by the Hi gh Court in Decenber, 2006, neither

exenption from surrendering was grant ed
they were enlarged on bail and they are in jai

since then. Therefore, even if this Court finds

that the order of conviction and sentence is in

consonance Wi th law, on the facts and in the

ci rcunst ances of the case, the period which the

appel l ants have already undergone in jail may

be treated as sufficient.

11. The | earned counsel for the State, on

the ot her hand, supported the order passed by

the trial Court and confirnmed by the
Court. It was subnitted that on the basis of

evi dence adduced by t he prosecution
appreci ating the deposi ti ons on oat h
prosecution witnesses, both the courts bel ow

have recorded a finding that the accused had

conmitted the of f ences in guestion
convi cted t hem Thi s Court does not

t he

nor

Hi gh

and

of

and

re-
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appreci ate the evidence under Article 136 of

t he Constitution and as such, t he appea
deserves to be dism ssed. As to non-conpliance

with Sections 360 and 361 of the Code, it was

submitted by the counsel that |ooking to the

facts of the case and the manner in which the

of fences have been committed, no benefit of the

sai d provi si ons coul d be ext ended to t he
accused. I't was, therefore, subnitted that the

appeal deserves to be disnissed.

12. The | earned counsel for the appellants

invited our attention to the deposition of PW-

Dr. A D. Chinchurkar. He stated that on Cctober

1, 1997 at 5.30 p.m, Ranmesh Singh, son of

Madansi ngh Meena was br ought by const abl e
Ranbhar ose for his nedical exam nation. Ranmesh

Si ngh was unconsci ous. \Wol e body with clothes

had been soiled wth wet soil . Br eat he and
heart beat was continuing. He found follow ng

three injuries fromthe person of Ramesh Singh:
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1. Lacerated wound on scal p of head 6x1 cm x
1 cm scal p t hi ckness deep in nm ddl e of

scalp on left side.

2. One |l acerated wound in 1x1x0.5 cm area on
backsi de of head.

3. One | acerated broken wound 2x1x1.5 cm on

| eft hand with apparent fracture of bone.

13. Accor di ng to this Wi t ness,

three i njuries appear ed to have been
with ‘hard and bl unt” weapons. In
exam nati on, the Wi t ness stated t hat

Si ngh had sustained ‘only three injuries’ . He

further admitted that the injuries coul d not

possi bly be sustained with any sharp weapon.

14. Now, readi ng the evi dence of
Ranesh Singh, injured and the star witness of

the prosecution, it is clear that according to

hi m he was ‘attacked’ by Accused
Tul siram Accused No. 2- Bhagwan Si ngh, Accused

No. 3- Roop Si ngh and Accused No. 4- Daku.  Bhagwan

Si ngh had adm nistered farsi blow on his left

al | t he
caused
Cross-

Ranesh

victim

hand. Tul siram had gi ven [ .uhagi bl-ow on
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forehead and Daku and Roop Singh gave lath
blows. He stated that in his police statenent,
besi des nanmes of f our accused, he had not
mentioned any other nanme. In view of the above
statenment, the prosecution requested the Court
to declare the witness ‘hostile’ and perni ssion
was sought to put questions which could be put
in Ccross-exam nation. Such pern ssion was
granted. I't was then brought on record that in
the police statement, the w tness had stated
that over and above the accused persons, one
Har si ngh Meena, Rantharan Meena and Har bhaj an
Meena were al so present with lathis and they
had also inflicted llathi blows on the witness
and had thrown himin the ditch. The w tness
though admitted in the cross-exam nation that
he coul d not say exact nunber of injuries he
had sust ai ned but t here wer e nor e t han 28
injuries on hi s whol e body. Qut of t hose
injuries, 5-6 injuries were of grievous nature

and remaining injuries were sinple.
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15. Fromt he deposition of other injured
wi t ness Raghuvir Singh also, it appears that
the prosecution has not cone forward with al
facts. In his evidence on oath, Raghuvir Singh
stated that Tul siram had gi ven wood bl ow to him
and then stated that Tul siram had gi ven | uhag
bl ow to Ranmesh and | athi” blow to the w tness.
The witness then ran away fromthere out of
fear. According to the witness, after running
away fromthe place of occurrence, he went to
nursery situated near Khatkiya and then reached
Kunbhr aj wher e he | odged report at Pol i ce
Station, Kunbhraj. The w tness asserted that
the police had witten his report and obtai ned
his signature on the report. No such report,
however, has been produced by the prosecution
at the trial
16. PV@- Har i Si ngh, in his st at enent
admitted that he had seen the quarrel while
returni ng from Fadal pur to Kunmbhraj. According
to hi m the accused per sons pr esent in t he

Court had beat en Ranesh Si ngh. The Wi t ness
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i ntervened in t he fight and request ed t he
accused persons not to beat Ranesh Singh. He,
however, stated that except the w tness, nobody
intervened in the fight. Later on, Ram Singh
cane there and the witness and Ram Si ngh pul | ed
Ramesh out of the ditch. He further stated that
besi des the three accused, nobody had beaten
Ranesh.
17. The Addl . Publ'i c Prosecut or, in
respect of this witness (Hari Singh) al so, made
prayer to the Court to declare him‘hostile
and to permt to put questions which could be
put in cross-exam nation and the pernission was
granted. The wi tness was then confronted with
his police st at enent wherein he st ated t hat
Tul si ram Meena, Bhagwan Si ngh Meena, Roop Singh
Meena and Daku Meena were beating Ranesh Singh
with lathi, luhagi and farsi withiintention to
kill him Though the w tness denied it and went
to the extent that the police did not record
his statenment, the contradiction had been duly

established. He went to the extent that police




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

18

14
had witten wWr ong stat enment. He deni ed t hat
accused Roop Si ngh Meena had beat en Ranesh
Singh in his presence and that it was wong
that in collusion with accused Roop Singh, he
was not giving correct evidence.

18. From t he above evi dence and
di scussion, it appears that the prosecution has

not cone with cl ean hands and t he genesi s
beconmes doubt ful. The prosecution-w tnesses and

in particular the star witness injured, PW-

Ranmesh Singh hinself was declared ‘hostile’ by

the prosecution as/it was clear that though

initially his case was that over and above four

persons who were before the Court, three other

per sons wer e very nmuch present, but
subsequent |y, he stated t hat t hey wer e not
present. Not only that three other persons were

present at the scene of offence, but they were

arned with weapons, their conmpn object was to

beat the witness and in fact they attacked the

witness with lathis. The initial case, however,

was subsequent |y totally changed and the
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wi t ness had gone to the extent that over and
above four accused before the Court, nobody was
present and he was not attacked and beaten by
anyone el se.

19. According to the said wtness, he had
sustai ned several injuries (28 injuries) but
according to the nedical evidence, there were
only three injuries on the person of Ramesh
Si ngh. Further, according to the witness, the
injuries farsi,

were caused by

sti cks. Medi cal opi ni-on, on t he ot her
goes to show that injuries were possible by

‘“hard’ and ‘blunt’ substance and not by any

‘sharp’ weapon. Al the three injuries referred

to herei nabove also clearly prove it. They were

all lacerated wounds and no incise wound was

found on the person of Ranesh Singh.

20. PW6- Raghuveer Singh’ s evi dence
was shaky. He was not sure as to with which
weapon, he was beaten. Mreover, according to

him he lodged a report at the police station

| uhangi and

hand,

al so

15
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on whi ch hi s sighature was t aken, but t hat
report is not forthcom ng.

21. PW- Hari Singh, who had intervened in

the scuffle, was also declared ‘hostile’ . His

evi dence al so did not go to show that t he
i nci dent had happened in the manner deposed by

the prosecuti on.

22. Consi dering facts and circunmstances in

their totality, evi dence of prosecution

wi t nesses, particularly of the witnesses who

wer e ‘attacked’ , and had been decl ared
‘hostile (partly or fully) coupled with the

nmedi cal evidence, so far as injuries sustained

by PWb- Ranesh Si ngh is concer ned and
wi t hhol di ng of report said to have been | odged

by PWs- Raghuveer Singh, in our opinion, this is

not a case to reach a finding that the accused

had commtted the offences with which they were

charged. If it is so, obviously the benefit of

doubt should be given to them W accordingly

hold that it cannot be said ‘beyond reasonabl e
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doubt’ t hat t he accused had
t he

of fences with which they were charged.

23. For t he f oregoi ng reasons,
our

opi nion, the appeal deserves to be allowed and
is accordingly allowed. The order of conviction
and sentence recorded by the trial Court and
confirmed by the H gh Court is set aside.

24, Inviewof acquittal recorded by us,
the question of consideration-of provisions of
Sections 360 and 361 of the Code and grant of
benefit to the accused does not arise and we
express no opi ni on thereon

25. The appeal is accordingly allowed. The
convi ction and sentence of the appellants is

set aside.

(C. K.~ THAKKER)

NEW DELHI,

...... J.
MAY 13, 2008. (D:K. JAIN)

comm tted
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