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1. Leave granted.

2. Bei ng aggrieved by the refusal of bail by the Hi gh Court both the
accused persons have cone up beforeus by filing separate appeals.

3. The accused before us along with six other accused persons are

facing the prosecution for the offences of crinminal conspiracy under
Section 120B | PC, nurder under Section 302/34 |IPC as al so the offences
under Section 25 and 27 of the Indian Arns Act. The case of 'the
prosecution appears to be that the 8 accused persons conspired and in
pursuance of that conspiracy one Tapas Mtra was murdered on the Pur

Sea Beach. |Immediate report with regard to the nmurder was | odged at the
Puri Sea Beach Police Station by one Prashanta Bala to the effect that the
informant along with sone others, all of whom were the nenbers of

Bar agaon Mot or Associ ation, about 250 nmenbers, had come to Puri” and
stayed in the hotels and deceased Tapas Mtra who was a Counci/l or /of
Baragaon Municipality was one of them It was alleged that he was a
nmenber of the Trade Union and was an invited guest and was staying at
Hot el Mayur and on 22.6.2006 at about 9.20 p.m when the infornant

along with deceased Pall av Das, Tapas Ghosh and Swapan Seth were

sitting on the sea beach in front of Hotel R L., a man suddenly came on
the spot and fired at Tapas Mtra, as a result of which Tapas Mtra

sustained bleeding injuries. 1t was further averred that the persons present

there tried to catch the assailant but he was able to escape. It was

expressed specifically in the FIRthat it was due to the political rivalry and

previous ennmity that Tapas Mtra was nmurdered. On the basis of the

i nvestigation sonme persons were arrested and a charge-sheet cane to be
filed agai nst eight accused persons. However, after further investigation
as per Section 173(8) C.P.C., the SDIM Puri by his orders dated

2.1.2007 took cogni zance of the offences under Section 302/34 |IPC as

al so under Sections 25/27 of the Arms Act agai nst the accused persons

and as such they were arrested on 30th March, 2007 by Banagaon Police
Station on the requisition of Puri Sea Beach Police Station

4. To begin with, the appellants were rel eased by Cal cutta H gh Court
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on interimbail by order dated 5.4.2007 on certain conditions and they were

further directed to surrender before the appropriate court, i.e., SDIM Pur
within two weeks fromthe date of their release. The appellants

accordi ngly surrendered on 20.4.2007 and prayed for the bail. However,
that prayer was rejected. The appellants, therefore, noved the Sessions
Judge, Puri. Even the Sessions Judge dism ssed their bail applications.

They thereafter noved the Hi gh Court of Oissa. However, even the Hi gh
Court seens to have disnissed their bail applications. The appellants

have now come up before us.

5. We have heard Shri Uday Unesh Lalit and Shri Panigrahi, |earned
Seni or Counsel s appearing on behalf of both the appellants. It was urged
that both the appellants have been falsely inplicated on account of their
all eged political differences. It is further stated that the theory of
conspiracy has no legs to stand as there is absolutely no evidence to
support the sane. It is also pointed out that the three witnesses who were
set up in support of the conspiracy were already examnmi ned before the
Sessions Court and-all of themdid not support the theory, in the sense that
they turned hostile. -Learned counsel further urged that the only possible
mat eri al agai nst them woul d be the confessions of the co-accused and

even assumi-ng that such confessions are admi ssible under Section 10 of

the I ndian Evidence Act, they woul d be of no consequences since such

conf essi ons cannot be used as substantive evidence. It is then pointed out
that otherwi se there i's absolutely no material inplicating the appellants
and, therefore, they areliable to be released on bail

6. Shri Janaranjan Das, |earned counsel for the prosecution

vehenent|y opposed the appeals. It is pointed out that the trial has

al ready comrenced and has substantially proceeded i nasnuch as a | arge
nunber of wi tnesses have al ready been examined. It is also expressed

that at this stage of ‘the trial it would not be proper to rel ease the accused
on bail as such release was likely to affect adversely the evidence of the
proposed witnesses in the sense that there was every |ikelihood of the

Wi t nesses being intimdated because of the release of the appellants on
bai | .

7. Shri Lalit also supported his arguments by suggesting that the
appel | ant Sanker Adeya was suffering froma serious kidney disorder and

was in precarious health and pressed the ground of health in support of

pl ea of bail. Learned counsel also further pointed out that there are sone
i nherent defects in the prosecution story inasnuch as though Sanker

Adeya was in Bangl adesh from 19.5.2006 to 30.5.2006 yet it was

suggested by prosecution w tness Swapan Mndal that he had net Sankar

Adeya and Naryana Chosh at Tarapith tenple and had a feast where the
conspiracy for the nmurder was hatched. Learned counsel al so pointed out
that the statement of witnesses like N rmal Biswas and Ashok Das @

Put ke were recorded |late and after the arrest of the appellant Sankar
Adeya. Al this, according to the | earned counsel, went on to suggest that
the appellants were actually innocent and were unnecessarily inplicated.

8. Shri Janaranj an Das, |earned counsel appearing for the prosecution
poi nted out that the prosecution has the material to show that as many as
si x accused persons, nanely, Satyajit Lohar, Tarun Kumar Bhowm k @

Raja, Samr Durlav, Bapi Roy, Rajen Biswas and Sam r Das had boar ded

a vehicle Tata Suno from Chakdaha in the evening of 18.6.2006 and

cane to the Siromani Mondal at Gaganpur where they halted and next

norning all these six persons along with three others, nanely, Buro @
Akas, Kalo, etc. left for Puri and arrived there on 19.6.2006 and stayed in
Hot el Kingfisher. Next day they were joined by Kaka and Minna who had
arrived by Puri Express. Al these persons, hel ped by two other persons to
identify Tapash Mtra @Tofan Mtra, firstly attempted to nurder himin the
afternoon but failed. However, in the evening on information that Tapas
Mtra had gone to Puri Sea Beach, the accused persons |ocated Tapas

Mtra who was sitting there. Accused Raju, Bapi Roy and Akas @ Buro

went and sat behind Tapas Mtra and one of themfired at Tapas Mtra,
resulting in his death. The accused thereafter fled fromthe scene of
occurrence. It was then contended that Bapi Roy had confessed about the
conspiracy. It has also come out that both the appellants were friends and
they had conmon grudge agai nst Tapas Mtra.
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9. Consi dering everything, we are of the clear opinion that it will not be
possible to rel ease the accused on bail at this stage. It is an admtted
position that the Sessions trial had al nbst cone to an end, and there are

only few nore witnesses to be exam ned. The prosecution has expressed

that the appellants are politically influential and financially strong and are
capabl e of influencing the witnesses. It has also been expressed that the
appel l ants are residents of Banagaon District which is on the Bangl adesh
border and, therefore, there is every likelihood of their fleeing fromthe
judicial process.

10. It is an adnitted position that the appellants Sankar Adeya and

Nar ayan Ghosh are the residents of Banagaon District which is a border
District. Therefore, it cannot be said that the apprehensi on expressed by

the | earned counsel for the Prosecution is totally unfounded. Learned
counsel , however, insisted that we should consider the material and nore
particularly the evidence regarding the conspiracy. W do not think that it
woul d be proper for us to discuss the evidence threadbare as any

expression of ours-woul d undoubtedly affect the trial. It was adnmitted
during the debate that some w tnesses who were the w tnesses for
conspi racy were exam ned and had to be declared hostile. |If that is so,

that is all the nore reason for us not to rel ease the appellants when the
trial is at a precarious stage.

11. Much debate was devoted about the non admissibility of the
confessions of the co-accused which were likely to be relied upon by the
prosecution. Reference was made to the reported judgments nore
particularly of Jayendra Saraswathi Swanmigal v. State of Tam | Nadu

[ (2005) 3 SCC 13]. It was urged, relying on that decision, that there was
no reasonabl e ground to believe that two or nore persons in this case had
conspired together to conrmit an offence and if there was no prima facie
evi dence of the existence of conspiracy, then there was no question of any
evi dence of the acts and statenents nade by any of the accused in
furtherance of the common object being admi ssihble at all. Learned
counsel strenuously argued that there was no prinma facie evidence to
show that the two appellants were party to the conspiracy and had
conspired together between thenselves or-wth any other accused

persons. It was pointed out fromthe reported decision that it was only
when the conspiracy was bei ng hat ched, whatever was said coul d become

adm ssible. Qur attention was invited to the foll owi ng observati ons:
"The words of Section 10 are not capabl e of being w dely

construed so as to include a statement nmade by one

conspirator in the absence of the other with reference to past

acts done in the actual course of carrying out the conspiracy,

after it has been conpleted. The words "common intention

signify a comon intention existing at the tine when the thing

was said, one or witten by one of them Things said, done or

witten while the conspiracy was on foot are rel evant as

evi dence of the common intention, once reasonabl e ground

has been shown to believe in its existence. But it would be a

very different matter to hold that any narrative or statenent or
confession made to a third party after the comon intention or

conspiracy was no | onger operating and had ceased to exist is

admi ssi bl e agai nst the other party. There is then-no common

intention to the conspirators to which the statenment can have

reference.”

There is no dispute about the principles stated in the ruling, however, we
do not think that it would be proper for us to discuss at this juncture about

prima facie finding. |In our opinion it would be for the trial court to consider
and appreci ate the evidence which comes before it in support of the plea of
conspiracy and to arrive at the correct finding. W wll not, at this stage,
conment upon the nature of the evidence one way or the other. In that

view of the matter we do not think that the High Court was in error in
refusing the bail to the appellants.

12. However, in view of the plea regarding the health of Sankar Adeya,
we direct that all the tinmely nmedical help shall be nmade avail able to him
We also further direct that the trial shall be conpleted w thout any
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unnecessary delay and as far as possible within four
Wth these observations, we dismss both the appeals.

nont hs from t oday.




