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BENCH

SUJATA V. MANCHAR & G B. PATTANAI K

JUDGVENT:

PATTANAL K, J.

The judgnent and order dated 22nd Decenber, 1992 of
the Division Bench of Allahabad H gh Court is the subject
matter of challenge in these appeals. By the said judgnent
the Hi gh Court directed the appellant - bank to appoint the
respondents agai nst /the vacancies of Field Supervisors and
prohibited the appellant fromfilling up the vacancies by
maki ng appoi ntnents' to the post of Field Supervisors from
outside the list prepared in My, 1984 in Cvil Appeal Nos.
2650-55 of 1993. By the said comon judgnent the H gh Court
also directed the appellant to appoint the respondent in
Cvil A ppeal No. 2649 of 1993 as Probationary O ficer

The respondents filed wit petitions contending inter
alia that an advertisenent had been issued inviting
applications for 35 posts of Probationary Oficers  (Branch
Managers ) and 35 posts of Field Supervisors on 18.7,1983.
The respondents applied for one of the posts ‘of 'Field
Supervi sor/ Probationary Oficer and appeared at the witten
test conducted by the appellant for selection. On  being
decl ared successful in the witten test they were also
called for interview and finally were included in the 1ist
of selected candidates and as such was eligible to be
appoi nt ed as Field Super vi sor/ Probati onary Oficer
Subsequent to the said advertisenent the appellant decided
to increase the nunber of posts of Field Supervisors from 35
to 55 but notw thstanding the respondents inclusion in the
list of successful candidates only 26 Field Supervisors and
36 Probationary Oficers were appointed. The life of  the
panel of successful candi dates which was to renmain operative
for one year was extended for a period of six nonths by the
Board of the bank in its neeting dated 28.3.1985. But yet
the respondents could not be appointed and on account of
di sgrunt | enent amongst the respondents there was an
agitation and ultinately an agreenent was reached between
the officers of the bank and the nmenbers of the union and
the bank agreed to further extend the life of the pane
until all persons included in the list are absorbed. Thi s
agreement was reached on 16.10.1985. But in spite of the
af oresaid agreenent no appoi ntmments havi ng been nmade, they
approached the High Court for aecessary direction

The bank in its counter-affidavit denied its liability
to appoint all the persons who were in the panel as Field
Supervisors or Probationary Officers. The further stand of
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the bank was that inclusion of a candidate’s nane in the
panel does not confer an indefeasible right to be enforced
by way of issuing a wit of mandanus. The bank al so took
the stand that in accordance with the resolution of the
Finance Mnistry conveyed to all banks the life of a pane
| apses after one year, and therefore, respondents cannot
claim any nght to be appointed as Field Supervisors or
Probationary O ficers. Supplenentary affidavits were also
filed on behal f of the bank indicating therein that no posts
are available, and therefore question of appointment of
respondents does not arise.

The Hi gh Court by the inpugned judgnment canme to the
conclusion that it cannot be believed that there is no
vacancy in the bank to the post of Field Supervisor. The
High Court also relying upon a notification issued by the
Mnistry of Hone Affairs, Departnent of Personnel and

Adm nistrative Reforns canme to the conclusion that |ist
prepared does not got exhausted after expiry of one year and
it remmins valid till all the candidates nentioned in the

list are _appointed. According to the H gh Court the bank
has an obligation to appoi nt candi dates agai nst the decl ared
vacancies and that clai mcannot be resisted. Wth these
conclusions the H gh Court directed the bank - appellant to
appoint the respondents as Field Supervisor/Field Oficer
and hence the present appeal

M. Mehta, « the |earned counsel appearing for the
appel l ant contended that an applicant has no i ndefeasible
right to be appointed even if heis selected and included in
the nerit list and even.if a vacancy exists inthe post for
which the application had been nade. But in the case in
hand there did not exist any vacancy, and therefore, the
Hi gh Court committed serious error in issuing the impugned
direction to appoint the respondents against the post of
Field Supervisor, M. Mhta further submtted that the life
of the panel which was drawn’ on 2.5.1984 expired on
2.5.1985. By virtue of the decision of the Board the said
Iife has been extended for six nonths and again by virtue of
the agreenment between the parties dated 13.10.1985 it stood
further extended by six nonths and panel expired —on
30. 4, 1986. in this view of the matter no direction could
have been given by the H gh Court to issue appointnent
letters to the respondents by its judgment dated 22nd
Decenmber, 1992. M. Mehta also urged that the H gh Court
conmitted serious error in relying upon the notification
issued by the Mnistry of Home Affairs, Departnent of
Personnel and Administrative Refornms on the question of the
period for which a panel would remain alive i nasmuch as the
said circular of the Hone Departnent has no binding effect
so far as the appellant bank is concerned and on the ot her
hand it is a circular of the Finance Mnistry which is
bi nding and under which the life of a panel remains wvalid
for a period of one year fromits preparation. The teaned
counsel also submitted that the conclusion of the H gh Court
that vacancy exists is erroneous and in arriving at that
conclusion the High Court relied upon the decision of the
bank to open nore branches and consequential creation of
vacanci es but infact no such branch has been opened and no
vacancy exists. M. Mehta lastly submtted that under the
constitutional schene engrafted under Articles 14 and 16 of
t he Constitution a court can at the nost di rect
consi deration of the case of an applicant if it finds that
he has been denied of such consideration but the court
cannot direct appointment of an applicant agai nst any post.
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M. Rakesh Dwi vedi, the | earned senior counse
appearing for the respondents did not dispute with the |ega
proposition that: nere inclusion in the Iist of successfu
candi dates does not confer an indefeasible right to be
appoi nt ed. He, however, contended that the enployer while
filling up of the vacancies for which advertisenent had been
issued has to act bona fide and not arbitrarily and in the
case in hand the High Court has granted the relief after
coning to the conclusion that there exist vacancies in the
cadre and no Justifiable reason had been advanced for not
fixing up those vacancies and in such a situation the court
woul d be anply justified in issuing mandamus to the enpl oyer
to consider a case of appointnent of the applicant who after
undert aki ng the test got thensel ves selected and are waiting
for appointnment. On the basis of assertion made by the
appellant in the special |eave petition filed in this court
to the effect "by 31.12.85 19 more branches were opened” M.
Dwi vedi submitted that the Hi gh Court was fully justified in
conming to the -conclusion that there exist vacancies and
non-filling up of those vacancies has rightly been held to
be arbitrary. M. Dwi vedi, the | earned senior counse
further submitted that the bank not having controverted the
contention that out of the Field Supervisors who had been
appointed, six of themresigned, even though the court
specifically directed to give reply, the conclusion that
there exist vacancies in the cadre of Field Supervisors is
unassail able and as such the right of the respondents to be
appoi nted against ‘those vacancies cannot be arbitrarily
taken away. The |learned counsel ultimately submtted that
in the facts and circunmstances of the case in hand there is
no infirmty in the judgnent of the High GCourt ‘requiring
interference by this Court.

In view of rival submissions at the Bar the follow ng
guestions arise for our consideration

1) Is the H gh Court justified in arriving at the
conclusion that there exist vacancies in the post of ~ Field
Supervi sors in the bank?

I1) Does inclusion of name in the list of selected
candi dates confer any right to be appointed which could be
enforced by issuance of a wit of mandanus?

I11) What is the period for which a list of successfu
pandi dates remain alive and after expiry of its life can the
court direct appointments to be made fromthe said list?

V) Did the agreenent dated 13.10.1985 contain any
stipulation that the Ilist of successful candidates would
remain alive wuntil those in the list are appointed in the
bank?

Coming to the first question it transpires that the
appel | ant bank opened only two branches in the rural area in
the vyear 1982. For extending its banks, it had applied to
the Reserve Bank of India for 30 new |icenses for opening of
new branches. Calculating the nunber of officers which may
be necessary to nman these new branches, advertisenent had
been issued on 18.7.1983 inviting applications for 35 posts
of Probationary Oficers and 35 posts of Field Supervisors.
The appellant then applied to the Reserve Bank for |icenses
to open 27 nore branches in the year 1983 and during 1984
and 1985 simlar applications had been made for |icenses to
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open 20 branches in 1984 and 17branches in the year 1985.
in anticipation of grant of |icenses by the Reserve Bank of
India and consequential opening of branches in different
rural areas the appellant had taken the decision to increase
the nunber of posts of Probationary Oficer’s as well as
Filed Supervisors. But as against 94 applications for
licenses for opening new branches in fact only 46 branches
had been opened and there could not be expansi on of business
activity by opening new branches because of the reused
licensing policy of the Reserve Bank of India issued in
Cct ober, 1985. The appellant had categorical asserted
before the High Court that there exist no vacancy in the
cadre of Fie/d Supervisor or Probationary Oficer and in
view of such assertion it was for the respondents who claim
the right of being appointed to establish that in fact
vacancies exist. But we do not find any reliable materials
produced by the respondents from which a conclusion could be
arrived at that there exist vacancies in the bank. The Hi gh
Court, 'however, entered into the arena of cal cul ati on basing
upon the principle that there should be appoi ntmrent of one
Field Oficer for 500 accounts as was deci ded by the Board
in its resolution and taking into account the 46 branches
which the bank had the nunmber of vacancies in the post of
Field Supervisors ‘nust - be much nore than 55 and only 26
Field Supervisors/ had been appoi nted pursuant to the
advertisenent dated 18.7.1983. This process of conclusion
in our considered opinion is wholly erroneous and is not
permi ssible for a 'court in exercise of its  jurisdiction
under Article 226 of the Constitution. As has been stated
earlier the process of selection to different posts in the
bank being made in anticipation of opening of new branches
and the requirenent of officers for new branches. = But that
does not nean that at the nmaterial point of tine in fact any
vacancy exists and at any rate no naterials having been
produced by the respondents, the court could not have come

to the conclusion that vacanciesexist. It is in this
connection, it wuld also be appropriate to notice that
whet her six of the Field Supervisors appointed resigned and
thus consequential vacancies were avai | abl e. We have

carefully scrutinised the avernents made in the wit
petitions filed by the respondents in the Hi gh Court as well
as the rejoinder affidavit filed in the said court and we do
not find any assertion has been made in that regard. Fr om
the i npugned judgnment, however, it appears that in course of
argunent a contention in that regard had been advanced by
the respondents and the bank had been cal l'ed upon-to give
its reply but no positive reply had been filed  the High
Court junped to the coclusion that in fact  six persons

resigned and consequential vacancies were there. W,
however, are unable to sustain this |ine of reasoning of the
H gh Court. The wit petitioners not having ‘nade any

averments alleging resigning of six of the Field Supervisors
after being appointed the bank had no obligation to give any
reply, in course of hearing if a contention had been raised
and supporting naterial is produced then the bank m ght have
been obliged to file the specific reply but no such nateria
appears to have been produced by the wit petitioners before
the High Court and in such context absence of reply by the
bank does not ipso facto establishes the contention raised.
It is too well’ settled that die petitioner who approaches
the court invoking the extra-ordinary jurisdiction of the
Court under Article 226 nmust fully aver and establish his
rights flowing fromthe bundle of facts thereby requiring
respondent to indicate its stand either by denial or by
positive assertions. But in the absence of any avernents in
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the wit petition or even in the rejoinder affidavit it is
not pernissible for a court to arrive at a conclusion on a
factual position nerely on the basis of subm ssions nade in
course of hearing. The H gh Court, therefore, in our view
conmitted serious error in comng to the conclusion that
there existed vacancies in the post of Field Supervisor on

the materials produced before it. |In fact the respondents
herein who were the petitioners in the H gh Court had not
produced any nmaterial in support of their stand that

vacanci es existed and yet appoi ntnents have not been nade.
We are of the considered opinion that conclusion of the Hi gh
Court that there existed vacancies is unsustainable in |aw
and is accordingly set aside.

Conming to the second question, it requires no detailed
scrutiny and it is well establish that inclusion of nanme in
the list of successful candidates does not confer an
i ndefeasible right to be appointed. it has been so held in
the Consti'tution Bench decision of this Court in the case of
SHANKARSAN -~ DASH vs. UNION OF I NDI A, (1991) 3 SCC, 47. in
the said case the court has gone to the extent of follow ng:

"It is not correct to say that if a nunber of
vacanci es are notified for appoi nt nent and
adequate nunber of candidates are found fit, the
successful | candi dates acquire an indefeasible
ri ght to be appointed which cannot be legitimtely
deni ed. Odinarily the notification nerely
amounts to . an invitation to qualified candi dates
to apply for recruitnment and on their 'sel ection
they do not acquire any right to the post. Unless
the relevant recruitment rules so indicate, the

State is under no |legal duty to fill up all or any

of the vacancies. "
L..... P, T....... T....... T...... T....... T...4..] T..J
M. Dwi vedi, the |earned senior counsel for the

respondents also did not join issue on this principle of
aw. He, however, had raised the issue on the question that
there was no justifiable reason for not appoi nting
respondent s in the vacancies which still exist and
consequentially the action of the appellant nust be held to
be arbitrary. But this submission is devoid of any force in
view of our conclusion on the first question that there did
not exist any vacancy in the post of Field Supervisor or

Probationary Oficer. 1In this viewof the matter, neither
any right accrued to the respondents on being included in
the list of successful candidates nor their non-appointnment

can be held to be arbitrary or discrimnatory.

So far as the third question is concerned, nanely, for
how |ong a pane) prepared should be kept alive, it appears
that the Government of Indiain the Mnistry of Finance,
Departnment of Economic Affairs (Banking Division) by “its
letter dated 30th Septenber, 1980 had communicated to the
Chairman of all regional rural banks that the panel should
normal Iy be kept alive only for a period of one year and i’f
any deviation fromthe said guidelines becomes necessary in
the interest of the bank then it should be undertaken wth
the prior permssion of the Board of Directors and under
intimation to the Governnent in the Banking Division
Notwi t hstanding the aforesaid guidelines issued as it was
observed that several rural banks stiff took recourse to
extending the wvalidity of the panel for 1ong periods
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stretching over the 2/3 years on obtaining the approval of
the Board, the Mnistry of Finance by its letter dated 19th
Septenber, 1983 again communicated to the Chairman of al
regi onal rural banks that preparation of panels to cover the
requi rements of regional rural banks for 2/3 years and then
extend the validity of the panel beyond one year cannot be
construed as nerely a deviation and it is doubtful if it can
be considered even as being in the interest of the regiona
rural bank fromlong termpoint of view Under Section 24
of the Regional Rural Banks Act, 1976, a rural bank in the
di scharge of its functions is required to be guided by such
directions as the Central Governnent nmay after consultation
with the reserve Bank give in regard to matters of policy
i nvolving public interest. In view of the aforesaid
provisions of the Act, the directions/guidelines issued by
the Central Governnent indicating the periods for which the
life of a panel would kept alive has a binding effect on the
bank, and therefore, in our considered opinion so far as the
life of the panel prepared by the rural banks are concerned
it must " be held that sane renmain-alive ordinarily for a
period of oneyear. The H gh Court conmitted serious error
in relying upon the circular of the Mnistry of Hone
Affairs, Departnent of Personnel and Administrative Reforns
to cone to the conclusion that the panel remains alive unti
all the persons /in the panel are appointed. The said
conclusion is wholly erroneous and cannot be sustai ned.

Though the panel ordinarily renains alive for one year
but in accordance w th the guidelines of the Governnent of
India, Mnistry of Finance, it wuld be open to Board to
extend the said period under intination to the Governnent in
the Banking Division. in the case in hand the resolution of
the Board dated 28.3.1985 indicates that the life of the
panel had been extended by for a further period @of six
nmonths, and therefore, after expiry of the said period it
was not open for the court to issue direction to  appoint
peopl e fromthe said panel

Coming to the next question the answer to the same
depends wupon the terns and conditions of the  agreement
between the parties dated 16.10.1985. The mnutes of
di scussion as recorded no doubt indicates that sone menbers
of the Board did express their views that the life of the

panel should be extended till the |ast: candi date is
adsorbed by the bank as it is the moral and |ega
responsibility of the bank. |f further appears that it was

decided to have the concerted efforts for obtaining |icenses
for opening new branches but the very agreenent between the
parties was to the effect that fist of successful candi dates
for the appointnent of Field Supervisors and Probationary
Oficers declared on 2.5.1984 will be valid for a further
period of six nonths after 31.10.1985 and that t he
management of the bank will appoint as far as possible the
remai ning selected candidates in the aforesaid |list as soon
as possible. This being the terns of agreenent the
conclusion is inescapable that such agreenent did not confer
a right on the respondents to be appointed " to the posts of
Field Supervisors/Probationary Oficers and the court woul d
not be justified to make it enforceable by issuing a wit of
mandanus. The Hi gh Court, therefore, in our considered
opinion commtted serious error of Jaw in issuing the
i mpugned directions calling upon the appellant to appoint
the respondent s to the posts of Field
Supervi sor/ Probationary O ficer.
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In the prem ses aforesaid, the inpugned judgrment dated
22.12.1992 of the High Court is set aside and these appeal s
are allowed, the wit petitions by the respondents stand
di sm ssed, however, there will be no order as to costs.




