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ACT:

I ndustrial @ Di'spute-Di schage of enpl oyee-Perm ssion granted
by Industrial Tribunal-Powers of Labour Appellate Tribuna
to i nterfere-Question of | aw- Appeal ability-Industria
Di sputes Act, 1947 (14 O 1947), s. 33-The Industria
Di sputes (Appellate) Tribunal Act, 1950 (48 of 1950), s. 7.

HEADNOTE:

The appel | ant nade an application before the Industrial Tri-
bunal under s. 33 O the Industrial D sputes Act, 1947, for
perm ssion to dismss the respondents, its enployees, on the

ground of msconduct wunder «cl. 17 (b) (viii) of the
appel l ant’ s St andi ng
872

Orders, but subsequently, on a reconsideration of the facts,
made another application praying instead for perm ssion to
di scharge the respondents under cl. 14(a) of ~the Standing
Or ders. The Industrial Tribunal found that the second
application was bona fide nade by the appellant with the
honest nmotive of exercising its right to  discharge the
respondents instead of visiting upon.themthe penalty of
dismssing them and granted the appellant perm ssion on
payment to the respondents of one nonth's pay in lieu of
noti ce. The Labour Appellate Tribunal, on appeal, was of
the opinion that having once all eged nm sconduct agai nst the
respondents the appellant could not be allowed to adopt the
expedi ent of termnating their services by giving notice for
the requisite period, by neans of a fresh application, and
after considering whether the appellant had nade out a case
under cl. 17(b)(viii) of the Standing Orders, cane to the
conclusion that the respondents had not been guilty of any
m sconduct, and held that the Industrial Tribunal erred in
granting the perm ssion to discharge the respondents. On
appeal to the Suprenme Court: -

Held, that in an application under s. 33 of the Industrial
Di sputes Act, 1947, the relevant consideration was whether
the enployer was guilty of any unfair |abour practice or
victim sation, and unless the Tribunal cane to a conclusion
adverse to the applicant it would have no jurisdiction to
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refuse the perm ssion asked for to discharge the enployee.
Accordingly, in view of the finding of the Industria
Tribunal that the application was bona fide, no question of
law arose out of its order, and the Labour Appellate
Tribunal erred in entertaining the appeal

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 142 of 1956.
Appeal by special |eave fromthe judgment and order dated
Septenmber 13, 1954, of the Labour Appellate Tribunal of
India (Cal cutta Bench) in Appeal No. Cal-87 of 1953.
H. N. Sanyal, Additional Solicitor--Ceneral of India,
J. B. Dadachanji, S. N Andley and Rameshwar Nath, for the
appel | ant s.
P. K Chatterjee, for the respondents.
1957. Novermber 5. The Judgnent of the Court was delivered

by
BHAGWMATI J.-This appeal with special |eave arises out of an
application made by the appellant to the I ndustria

Tri bunal, Bihar under s. 33 of the Industrial D sputes Act,
1947 (hereinafter referred to as "'the Act"), seeking
perm ssion to di scharge the respondents fromits enpl oy.

873
The respondents were in the enpl oy of the appellant and were
staying in a two storeyed housein the city of Patna which
had been rented by the appellant for housing its workmen.
On  November 20, 1952, an-occurrence took place in the said
house wherein the respondents were involved. Witten
reports of the said occurrence were sent-on Novenber 21
1952, to the appellant’s Chief Engineer and the respondents
were placed under suspension the sane day. An industria
di spute was then pending between the parties i.e., the
appel lant and its worknmen before the Industrial Tribunal
Bi har, and the appellant therefore nade an application to
the said Tribunal under s. 33 of the Act for permission to
di smss the respondents on the ground of mi'sconduct as per
cl. 17(b)(viii) of the appellant’s Standing Orders. On
Novenber 27, 1952, the respondents al so nade an application
before the said Tribunal under s. 33A of the Act inter alia
on the ground that their suspension by the appellant as
aforesaid was a breach of s. 33 of the Act.
On Decenber 6, 1952, the appellant nmde an application
before the said Tribunal stating that on-a reconsideration
of the facts of the case of the respondents the origina
prayer for permi ssion to dism ss the the respondents was not
being pressed, and for the ends of justice it would be
sufficient if the appellant was granted permssion to
di scharge the respondents under cl. 14(a) of” the Standing
Orders instead of the original prayer for <dismssal under
cl. 17(b)(viii) thereof. This application was | resisted by
t he respondent s. The Industrial Tri bunal, however ,
entertained the sanme and after hearing the parties duly made
its award on My 14, 1953, disnmissing the respondents’
application wunder s. 33A of the Act and granting the
appel l ant permi ssion to discharge the respondents from its
enploy with effect fromthe date of the order on payment to
the respondents of one nmonth’s pay in lieu of notice wthin
15 days therefrom
The respondents carried an appeal against the said order of
the Industrial Tribunal granting the appellant’s application
under s. 33 of the Act before the Labour Appellate Tribuna
of India, Calcutta. A
874
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prelimnary objection was taken on behalf of the appellant
before the Labour Appellate Tribunal that no substantia
guestion of |aw was involved and as such the appeal was not
mai nt ai nabl e. The Labour Appellate Tribunal was of the
opi nion that the appellant had alleged nisconduct against
the respondents and could not be allowed to adopt the
expedi ent of terminating their services by giving notice for
the requisite period or paynent of salary in lieu of notice
and that the Industrial Tribunal, therefore, ought not to
have entertai ned the application for amendnment of the prayer
of the original application in which the appellant wanted to
di smss the respondents for m sconduct. This according to
the Labour Appellate Tribunal was a substantial question of

law and it therefore entertained the appeal. The Labour
Appel  ate Tribunal thereafter considered whether the appel-
lant had made out a case under cl. 17(b)(viii) of the

Standing Orders ~and canme to the conclusion that t he
respondents had not been guilty of any misconduct within the
nmeani ng of that clause and that therefore the order nade by
the I'ndustrial Tribunal granting perm ssion to the appell ant
to termnate the services of ‘the respondents was liable to
be set aside. In so far, however, as after obtaining the
perm ssion fromthe Industrial Tribunal the appellant had
given notice of discharge to the respondents, the Labour
Appel late Tribunal expressed its.inability to give the
respondents any substantial relief either in the shape of
rei nstatement or conpensation

The appellant has come up in appeal before us against this
order of the Labour Appellate Tribunal

Shri H N. Sanyal, appearing for the appellant, has urged in
the fore-front the contention that no appeal fromthe order
of the Industrial Tribunal lay to the Labour Appellate
Tribunal under s. 7 of the Industrial Disputes (Appellate
Tribunal) Act, 1950. He contended that the said order was
not a "decision" wthin the neaning of that expression in s.
7 and even assumng that it was so, the appeal neither
i nvol ved any substantial @ question of law 'nor was it a
decision in respect of any of the matters specified in sub-

s. (1)(b) N

of that section. The answer of Shri P. K= Chatterjee on
behalf of the respondents was that the action of the
appellant in the matter of the termi nation of the services
of the respondents was punitive in character, that the
di scharge of the respondents for which pernission was sought
by the appellant was a punitive discharge, that /such
di scharge was by reason of the alleged m'sconduct of the
respondents falling within cl. 17(b)(viii) of the Standing
Oders and not wthin cl. 14(a) thereof and that the
substantial question of |aw which arose in the appeal was
whet her the appellant could be allowed to adopt t he
expedient of term nating the services of the respondents,
wi t hout going through the procedure of submitting a charge-
sheet to the respondents and hol ding a proper enquiry-in the
matter of those charges, by nmerely giving notice for the
requi site period or paynent of salary in lieu of notice and
thus resorting to el. 14(a) of the Standing Orders instead
of «cl. 17(b)(viii) of the same. The other answer made by
Shri  P. K Chatterjee was that having regard to the
definition of the term"retrenchment” to be found in s.
2(o00) of the Act the discharge of the respondents by the
appel lant really amounted to retrenchnent and retrenchnent
bei ng one of the matters specified in sub-s. (1)(b) of s. 7
of the Industrial Disputes (Appellate Tribunal) Act, 1950,
the respondents had a right of appeal to the Labour
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Appel | ate Tri bunal

It is necessary, therefore, to appreciate what was sought to
be done by the appellant when it nmade the application before
t he Industrial Tribunal on Decenber 6, 1952. Thi s
application has been described by the Labour Appellate
Tribunal as an application for amendment of the origina
application which had been filed by the appellant on
Noverber 21, 1952, for pernission to disnmss the respondents
from its enploy as per el. 17(b)(viii) of the Standing
O ders. It must be noted, however, that what the appellant
purported to do by its application of Decenmber 6, 1952, was,
in effect, to substitute another application asking for
perm ssion to discharge the respondents fromits

111

876

enpl oy wunder ~el. 14(a) of the Standing Orders, t hus
abandoning the relief ~which it had prayed for in the
origi nal —application. The application dated Decenber 6,
1952, was thus, in substance, a new application made by the
appellant to the Industrial Tribunal, no doubt relying upon
the facts and circunmstances which were set out in the
original application but asking for the permission of the
Industrial Tribunal to discharge the respondents from its
enpl oy wunder cl. 14(a) of the Standing Orders instead of
dismissing 'them from its enploy under el. 17(b)(viii)
t her eof . We / do not see how it was not conpetent to the
I ndustrial Tribunal to allow the appellant to do so. |If the
appel l ant bad been actuated by any oblique notives and
wanted to evade the consequences of its not having held a
proper enquiry, after  submtting a charge-sheet to the
respondents one coul d have understood the criticismnade by
the Labour Appellate Tribunal in regard to the sane. The
I ndustrial Tribunal, however, expressly recorded the finding
that the application for |eave to discharge the respondents
fromits enpl oy was bona fide and what the appellant did by
maki ng the applicati on dated Decenber 6, 1952, was actuated
by an honest notive of exercising its right to discharge the
respondents under el. 14(a) of the Standing Orders instead
of visiting upon the respondents the penalty of dismissing
them from its enploy under el. 17(b)(viii) ~thereof. The
di scharge of the respondents was a discharge sinpliciter in

exercise of the rights of the enployer under el.~ 14(a) of
the Standing Oders and was not a punitive discharge under
el. 17(b)(viii) thereof and if it was nmerely a  discharge

sinpliciter, then, no objection could betaken'to the sane
and the appellant would be well withinits rights to do /so,

provi ded, however, that it was not arbitrary or apri/cious
but was bona fide. The only question relevant to be
considered by the Industrial Tribunal would be that in
taking the step which it did the appellant was not guilty of
any wunfair |abour practice or victimzation. | t he
I ndustrial Tribunal did not come to a conclusion adverse to
the appel l ant on these counts, it would have no jurisdiction

to refuse,
877
"the permission asked for by the appellant. Once the

Industrial Tribunal was of opinion that the application
dat ed Decenber 6, 1952, and the discharge of the respondents
for which . the perm ssion of the Industrial Tribunal was
sought were in the honest exercise of the appellant’s
rights, no question of law, nuch | ess a substantial question
of law could arise in the appeal filed by the respondents
against the decision of the Industrial Tribunal and the
Labour Appellate Tribunal was clearly in error when it
entertai ned the appeal
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In view of the above finding, we do not propose to deal wth
the contention that the order passed by the Industria
Tribunal under s. 33 of the Act is not a "decision" wthin
the neaning of that termin s. 7 of the Industrial Disputes
(Appel l ate Tribunal) Act, 1950.
The argunent that the discharge of the respondents though
patently it was a discharge sinpliciter was, in substance
retrenchnment within the nmeaning of the definition contained
ins. 2(o0) of the Act is equally untenable, for the sinmple
reason that the term"retrenchnent” was for the first tine
defined in the manner in which it has been done by an
Ordi nance promul gated in Cctober 1953 which was foll owed by
Act 43 of 1953 which was published in the Gazette of India
on December 23, 1953. The Industrial Tribunal nade its
order granting the perm ssion under s. 33 of the Act on My
14, 1953, so that, this definition of the term
"retrenchment” could not apply to the facts of the present
case. If, therefore, at the relevant period the discharge
sinmpliciter ~could not be deenmed to be retrenchment of the
respondents by the appellant, the decision of the Industria
Tribunal” could not be said to be one in respect of any of
the nmatters specified in sub-s. (1)(b) of s. 7 of the
Industrial Disputes (Appellate Tribunal) Act, 1950. In that
view also no appeal could lie fromthe decision of the
Industrial /Tribunal to the Labour Appellate Tribunal. It
nust be observed that neither of these two points was taken
by the respondents either inthe proceedings before the
I ndustrial Tribunal or the Labour
878
Appel l ate Tribunal nor was either of themmentioned in the
statement of case filed by the respondents in this Court.
They were taken for the first tinme in the argunents advanced
before us by Shri P. K Chatterjee. ~ W have, however, dealt
with the same because we thought that we should not deprive
tile respondents of the benefit of any argument which could
possi bly be advanced in their favour.
W are, therefore, of opinion that no appeal lay from the
deci sion of the Industrial Tribunal to the Labour Appellate
Tri bunal , that the Labour  Appellate Tribunal had no
jurisdiction to interfere with the order” nade by the
Industrial Tribunal granting the appellant permission to
di scharge the respondents under s. 33 of the Act™ and- that
the decision of the Labour Appellate Tribunal is liable to
be set aside.
We accordingly allow the appeal, set aside the decision of
the Labour Appellate Tribunal and restore the order made by
the Industrial Tribunal, Bihar, on date May 14, 1953. The
appel lant will be entitled to its costs of this appeal from
the respondents.

Appeal all owed.




