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CASE NO. :
Appeal (civil) 10235-10241 of 1996

PETI TI ONER
RATAN LAL JAIN & ORS

Vs.

RESPONDENT:
UVA SHANKAR VYAS & CORS

DATE OF JUDGVENT: 30/ 01/ 2002

BENCH:
R C. Lahoti & Brijesh Kumar

JUDGVENT:

R C. Lahoti, J.

Pl ot No.A-1-B, situated at Sawai Jai si ngh H ghway, Bani park,
Jai pur, is owned by plaintiff-appellants and adrmeasures 1545 sq.
yards. Wth effect from31.1.1986, a |ease in respect of 6100 sq. ft.
area, out of the total area of the said plot, was created by the plaintiff-
appel lants in favour of Snt. Shiv Kumari VWyas and Shri Uma Shankar
VWas (hereafter referred to collectively as 'VWas’, for short) for a
period of 51 years. The purpose of |lease was to allow VWas to
construct basenent and ground fl oor on the | eased |land for the period
of lease, that is, 51 years. The ternms and conditions of the | ease are
incorporated in a registered deed of | ease executed on 20.12.1986,
wherefromthe relevant and material for the purpose of this order, are
extracted and reproduced hereunder: -
" XXX XXX XXX XXX

3. That the second party will be entitled to
construct in the | eased prem ses according to his
choice and in accordance with the |law and will

construct shops in basenment and on it ground floor

and the second party will nmake the stairs to go
upstairs (Upper floor) to first party according to
map.

4, That the | essees will construct shops on the

| eased property and can subl et the shops to other
persons on rent for the period | ess than the period

of lease and will be entitled to receive the rent and
the lessors will not object to that.
16. That at the end of |ease the second party will

hand over all the construction with fittings and
with tenancy to first party and will obtain a receipt
for handing over and advance premiumfirst party

will pay to second party w thout interest.

18. That if the second party conmts default in
paynment of | ease premiumfor six nmonths the | ease
will end automatically and resultingly the first
party will be entitled to | ease anount from sub
tenants and possession will automatically revert to
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first party and the second party will not have any
objection in case the | ease anount is obtained
directly fromsub tenants and if the noney

received fromsub tenant is less than | ease

prem umthen the rest of the amobunt by second

party or sub tenants. Lease will continue otherw se
it will end.

22. That the | ease premiumof the lease i.e. for
baserment and ground floor total will be Rs.5.50
pai se per sq. ft. per nonth and the | ease prem um
could be increased after five years with nutua
consent and parties can nmake agreenent for this.

24. That the ownership of the land which is
| eased will be of first party and second party will
remai n Lessees.

Note (a) That the | eased property 6168 sq. ft.
for underground and ground floor on 6100 sq. ft.

The | ease premiumis Rs.5.50 paise per sq. ft. per
nonth i.e. basenent for Rs.2/- per nonth. Lease
prem um and ground floor Rs.3.50 paise per sq. ft.
per nmonth the first ‘party has given to second party
for 51 years on | ease which will be read with the
terms of above | ease deed."

VWyas constructed a conmercial conpl ex consisting of 105
shops on the | eased |and. They were let out to different tenants. It
appears that sonetinme.in the year 1989, 28 tenants of Vyas sub-
| eased the shops in favour of others. Sone of these sub-|essees have
further inducted their own tenants. Vyas commtted default in
paynment of premium (the termas used in the | ease deed) for nore
than six months whereupon the plaintiff-appellants filed a suit for
recovery of arrears and for eviction inpleading Shri Uma Shankar &
Sm. Shiv Kumari, the tenants under the | ease deed, as defendants.
One of the pleas taken in the witten statenent by the tenants was that
the sub- tenants and the tenants of sub-tenants in‘actual possession of
the shops were necessary parties to the suit. Applications under O der
7 Rule 11 and Order 1 Rule 10 of CPC were also filed by the two
def endants seeking rejection of the plaint for non-joinder of necessary
parties or in the alternative a direction for inpleadnment of the sub-
tenants. The applications were resisted by the plaintiffs and were
rejected by the trial court form ng an opinion that the sub-tenants were
not necessary parties to the suit. This order was upheld by the H gh
Court in CGvil Revision No.925 of 1991 deci ded on 4.11.1991. The
suit was then tried between the parties as inpleaded by plaintiffs. The
trial court, while deciding the suit, recorded the sane finding on issue
No.7, relating to suit being bad for non-joinder of necessary parties
and held that as no relief was sought for against the sub-tenants in the
suit, they were not necessary parties. To quote fromthe decision of
the trial court, it was held, __ "In the present suit no relief is sought
agai nst the sub-tenants nor cause of action is there. If the defendants
fail to pay the rent then the plaintiffs are entitled to recover rent
directly fromthe sub-tenants and thus they becone their direct
tenants. The sub-tenants are inducted with the consent of the
plaintiffs. Therefore, it will be presuned that sub-tenants are the
tenants of the plaintiffs and though they will not be entitled to evict
themin this decree but will be entitled to receive the rent directly. In
this situation the rights of the sub-tenants will not be affected by this
suit." As the principal issue was deci ded agai nst the | essee-
def endants, holding themto be defaulter and hence |liable to be
evicted, the trial court passed a decree to the follow ng effect:-

the suit of the plaintiffs is decreed with
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costs agai nst the defendants. The plaintiffs will be
entitled to possession from defendants of those
shops and | and which is in actual possession of

def endants and the remnaining shops which are in
possessi on of sub tenants they will be entitled to
only synbolic possession. The plaintiffs are
entitled to Rs.33,686/- per nonths as compensation
for use and occupation fromthe date of filing of

the suit till recovery after paying the court fees.
The defendants are restrained that they will not
denol i sh or to make unlawful construction in the

di sputed property, nor they will alienate or transfer
or sell through himor through their agent or
servant . "

(underlining by us)

The abovesai d decree has achieved a finality.

The plaintiff-appellants i.e. the decree holders put the decree to
execution. It appears that the decree hol ders were successful in
securing possession over 77 shops but coul d not execute the decree to
the extent of 28 shops i n possession of sub-tenants or tenants of sub -
tenants. CQut of these 28, seven persons, who were inducted as tenants
or sub-tenants in the shops but had further parted with possession in
favour of their own sub-lessees, resisted delivery of possession by
filing petitions under Section 47 read with Order 21 Rule 97 of the
CPC. These are the persons referableto shop Nos. B-8, M13, M 14,

M 15, G 22, G 27 and G 37. The sub-tenants in actual possession of
the prem ses are Vijai Chaudhary, Arun Sharma, Tarun Agarwal, Bal
Chand Purohit, Hitesh Arora, Virender Puni-a and Liladhar Gupta. By
order dated 27.7.1995, the executing court rejected the objection
petitions fornming an opinion that the objectors were thensel ves the
sub-tenants havi ng been inducted i nto possession of the respective
shops in violation of the ternms of the | ease deed and in any case they
had further sub-let the respective shops and being not thenselves in
actual possession, were not entitled to offer resistance to the delivery
of possession to the decree holders. Seven civil revisions were
preferred by the seven objectors before the H gh Court which have

been all owed. The High Court has held that the persons in actua
possessi on of the property were hol ding the possession on behal f of
the objectors and their dispossession would certainly cause injury to
the objectors. The decree passed in the suit directs synbolic
possessi on being delivered by the persons in possession other than the
| essees to the decree holders and, therefore, the decree hol ders were
entitled to execute the decree by demandi ng actual physica

possessi on only agai nst the principal tenants and while doing so

nei ther the objectors nor any person holding the property on their
behal f could be actually ejected. The decree holders have preferred
these appeal s by special |eave feeling aggrieved by the revisiona
orders of the High Court.

Havi ng heard the | earned counsel for the parties, we are of the

opi nion that the appeals are devoid of any nerit and no fault can be
found with the view taken by the High Court. Rules 35 and 36 of

Order 21 of the CPC are relevant and clinch the issue arising for
decision. Were a decree is for the delivery of any i moveable
property, possession thereof shall be delivered to the party to whomit
has been adjudged, or his agent, by renoving any person bound by the
decree who refuses to vacate the property, if it beconmes necessary to
do so. (Rule 35, sub-rule 1). Were a decree is for the delivery of any
i moveabl e property in the occupancy of a tenant or other person
entitled to occupy the sane and not bound by the decree to relinquish
such occupancy, the court shall order delivery to be made by affixing
a copy of the warrant in some conspi cuous place on the property, and
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proclaimng to the occupant by beat of drum or other customary

node, at some conveni ent place, the substance of the decree in regard
to the property. (Rule 36) The former is known as actual or physica
delivery of possession while the latter is known as delivery of fornma
or symbolic possession. In the latter case, the person in actua
occupation is not phycially dispossessed fromhis possession of the
decretal property. Still delivery of possession in the manner

contenpl ated by Rule 36 remmins delivery of formal or synbolic
possession so far as the person in actual possession is concerned but
as agai nst the person bound by the decree, it ampunts to actua

delivery of possession. (See five-Judge Bench decision in

Juggobundhu Mukerjee and O's. Vs. Ram Chunder Bysack 1880

ILR 5 Calcutta 584 and Full Bench decision in Jayagopal Mindra

Vs. @l ab Chand Agarwalla and Os. AIR 1974 Oissa 173). The

rights of the person bound by the decree stand extingui shed, he is
renoved fromthe property in the eye of law and his right and

entitl enent whatever it may be qua the person in actual possession

and not- bound by the decree stand vested in the decree hol der

Cl ause (h) of Section 108 of the Transfer of Property Act, 1882

confers . a right on the | essee to renove either during or even after the
determi nation of the |ease, at any tinme whilst he is in possession of the
property | eased but not afterwards, all things which he has attached to
the earth which will include any building raised by himon the | eased

| and. However, such right is subject to a contract or |ocal usage to the
contrary. In the present case, Cause 16 of the Lease Deed obliges the
| essee to hand-over, at the end of the lease, all the construction with
fittings and with tenancy to the owners.. In-the facts very sinmlar to
those before us, this Court held in Dr. A K Dhairyawan and Ors. Vs.

J.R Thakur and O's.. AR 1958 SC 789 that although under

Section 108 of the T.P. Act, the lessee had the right to renbve the
bui |l di ng but by the contract he had agreed to handover the sane to the
| essors without the right to receive conpensation at the end of the

| ease. The matter woul d be governed by the contract between the
parties. Such a contract did not transfer the ownership in the building
to the lessors only while the | ease subsisted. Cbviously at the end of
the |l ease, the things attached to earth by the tenants pass over to

| essor-owners of land in accordance with the contract. On

determ nation of |ease, as entered .into between the parties the
consequences which follow are: (i) the |ease of land cones to an end,
(ii) the ownership of building raised by principal tenants stand vested
in the |l essor-owners of |and, the building goes with the land, (iii) the
princi pal tenants have to physically vacate the property, and (iv) the
| essor-owners stand subrogated in place of principal tenants.

In the earlier part of the judgnent-we have extracted and
reproduced the relevant ternms of the | ease. 'Was’ were inducted into
possession of the |land as tenants with pernission fromthe owners/ of
the land to raise construction, also to induct tenants in the shops
constructed by themon the | eased property but the duration thereof
coul d not extend beyond 51 years fromthe date of the Iease. 1In the
event of default by the tenant, i.e., the 'Was' in paynent of |ease
prem um for six nmonths, the | ease would be termi nated by forfeiture
entitling the owners of the property to recover |ease anount from'the
sub-tenants in possession directly. The objectors are sub-tenants of
the tenants in the shops. They have further sub-let the shops and they
are not in actual possession. Neverthel ess, the persons in actua
possessi on are hol di ng such possession on behal f of the objectors.
njectors were therefore justified in preferring the objection petitions.
The Executing Court was not right in dismssing the petitions for two
reasons. Firstly, the Executing Court could not have gone behind the
decree and overrul ed the objections preferred by the said seven
objectors who invited the attention of the Executing Court to execute
the decree as it stands and not to physically throw them out though the
decree directs delivery of only synmbolic possession in so far as the
shops in their occupation are concerned. Secondly, the objectors
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were not rank trespassers but entitled to hold the shops as sub-tenants
of tenants in the shops though they m ght have been so inducted in
breach of the terms of the |ease created by 'Was' in favour of tenants
in shops. \Whether they were authorized or unauthorized sub-tenants

is a question that has not been adjudi cated upon so far and will be
deci ded in appropriate proceedi ngs wherein they would be parties.

The fact remains that they are not the persons bound by the decree.
"Was’', the tenants of the |land had insisted on the sub-lessees of the
shops and further sub-lessees in actual possession being joined as
parties to the suit but the plaintiffs resisted such prayer and were
successful in their resistance. Conscious of these facts and the

rel evant law, the Trial Court passed a decree taking care to specify
that actual possession shall be delivered to the decree-holders only on
such part of the property as would be in actual possession of the

def endants before it; so far as the renmai ning shops are concerned

whi ch are not in actual possession of the tenants of the plaintiff-
decree-hol ders but in actual possession of the sub-tenants, the node of
execution of decree would be by delivering only synmbolic

possession. The Hi.gh Court has rightly allowed the revisions

preferred before it and nmade direction which is in accordance with

I aw.

The appeal s are devoid of any nerit and are di sm ssed though
wi t hout any order as to costs.

(R C. LAHOTI )

J.
(BRI JESH KUMAR)
January 30, 2002




