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ALTAMAS KABI R, J.

Leave granted in both the special |eave petitions.

Respondent Nos. 1 to 4 in both the special |eave petitions
are the owners of a plot of land neasuring about 2739. 50
sq.yds. bearing survey No. 37, situated at Juhu, Geater
Bonbay. The said |and was | eased to one Ms.H Bloch
Engi neering Pvt. Ltd. by a registered deed of |ease dated 3rd
Novenber, 1966. By a deed of assignnent dated 8th June,

1970, the said | essee transferred and assi gned the dem sed
property to Ms. Yashdhir Hotels Pvt. Ltd., a conpany

regi stered under the Conpanies Act. The original l'ease was

for 98 years commencing from 1st Novenber, 1966. By virtue

of the deed of assignment dated 8th June, 1970, M s.Yashdhir
Hotels Pvt. Ltd. becane the | essee of the said land for the
unexpi red period of the | ease and becane a tenant under the
respondent Nos. 1 to 4. The lease rent was initially fixed at
Rs. 3,215/ - per nonth, but was thereafter increased to

Rs. 3,450/ - per nonth. As Ms. Yashdhir Hotels Pvt. Ltd.
defaulted in paynment of rent for nore than six nonths, the
respondent Nos. 1 to 4 issued a notice dated 1st February,

1983 to M's. Yashdhir Hotels Pvt. Ltd.. It appears that on
recei pt of the notice, Ms. Yashdhir Hotels Pvt. Ltd. tendered
rent to the |I|essors for a period of fourteen nonths but
the same was refused as the same did not constitute the entire
arrears of rent payable by the lessees. It was also the claim
of the lessors that the | essee had unlawfully sublet the

dem sed property.

Havi ng refused to accept the rent for fourteen nonths
tendered by the | essee, the lessors filed a suit, being
R A. E. No. 732/ 2538/ 1983, claim ng possession on the ground
that the | essee had defaulted in paynment of the rents.

Apart fromthe | essee, certain other parties were nade
defendants in the suit on the allegation that the suit property
had been sublet by the lessee in their favour. The defendants
filed their witten statements and while adnitting that
M s. Yashdhir Hotels Pvt. Ltd. had beconme the tenant of the
| easehol d prenises by virtue of the deed of assignment,
denied that the lessee was in arrears of rent as all eged.
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According to the defendants, the lease rent, which was initially
fixed at Rs.3,215/- per nonth and was thereafter enhanced to
Rs. 3,450/ - per nonth, was payable after every six nonths

and not nmonthly as clainmed by the lessors. It was also

contended that although the rent had been tendered by

cheque along with a letter dated 23rd April, 1983, the sane

had been wongly refused by the lessors. It was also

contended that since the period of |ease was 98 years which

was still subsisting, and there was no breach of any of the
ternms and conditions of the |ease, the |lessors were not entitled
to get possession of the suit property. It was the specific case

of the defendant Nos. 2 to 5 that under the deed of |ease, the
| essee was entitled to let out the structure erected on the
| easehol d property or any part thereof.

The learned trial judge, on an assessnent of the evidence
adduced by the parties, came to the conclusion that the rent
of the suit property was payable every six nonths.
Consequently, even if the defendants were in arrears of rent
for nore than six months on the date of the notice dated 1st
February, 1983, the |lessors were not entitled to possession in
vi ew of the provisions of “Section 12 (3) (a) of the Bonbay
Rents, Hotel and Lodgi ng House Rates (Control) Act, 1947,
(hereinafter referred to as the "Bonbay Rent Act.") On the
basis of the aforesaid finding, the learned trial court dismssed
the lessors’ suit for possession

The | essors preferred an appeal agai nst the said order of
the learned trial judge which was nunbered as Appea
No. 76/ 1997. In the appeal, the Appellate Bench of the Smal
Causes Court, Bombay, canme to a conclusion that the rent for
the dem sed prem ses was payabl e every nonth-and not after
six nonths as held by the trial court. Holding further that the
notice termnating the defendants’ tenancy was | egal and
valid, the appellate court decreed the suit for possession on
the ground nentioned in Section 12 (3) (a) of the Bombay Rent
Act .

Aggrieved by the order of the Appellate Bench of the
Smal | Causes Court, Bonbay, the lessee filed a Wit Petition
bei ng No. 6812/ 2005. Q her defendant Nos. 2 to 5 ‘also filed
a separate Wit Petition, being No. 6813/2005. As both the
wit petitions arose out of the sane judgrment, they were taken
up together for disposal by the Bonmbay Hi gh Court and were
di sposed of by a common judgnent dated 8th February, 2006,
which is the subject matter of challenge in both these appeals.

After looking into the various provisions of the |ease, the
Hi gh Court affirmed the view of the Appellate Bench of the
Smal | Causes Court that the rent was payabl e each nonth
and not after every six nmonths and that the finding in this
regard was unassail able. The Hi gh Court was al so of the view
that since the |l essee had conmtted breach of the conditions
of the | ease deed and had becone a defaulter, it was not
entitled to the protection of Section 114 of the Transfer of
Property Act, 1882.

These appeal s have been filed by the | essee and the
defendant Nos. 2 to 5. M s.Yashdhir Hotels Pvt. Ltd. has filed
Cvil Appeal arising out of SLP ) No. 7400/2006 and
def endant Nos. 2 to 5 have filed G vil Appeal arising out of SLP
) No. 7186/ 2006.

Since both the appeals arise out of a conmon judgnent
passed by the Hi gh Court, with the consent of the parties,
they have been taken up together for hearing and di sposal

Appearing on behalf of the | essee-Ms. Yashdhir Hotels
Pvt.Ltd., M.R F. Nariman, senior advocate, urged that both
the Appellate Bench of the Small Causes Court at Bonbay, as
also the High Court, had conmitted a grave error in holding
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that the rents for the demi sed prem ses were payable on a
nonthly basis and not after every six nmonths. H's main
contention was based on the definition of "rent" in Section 105
of the Transfer of Property Act, 1882, which provides as

foll ows: -

"105. Lease Defined.\027A | ease of

i movabl e property is a transfer of a

right to enjoy such property, nade for a
certain time, express or inplied, or in
perpetuity, in consideration of a price
paid or prom sed, or of npney, a share of
crops, service or any other thing of val ue,
to be rendered periodically or on specified
occasions to the transferor by the
transferee, who accepts the transfer on
such terms.

Lessor, l'essee, prem um and rent
defined.--_The transferoris called the

| essor, the transferee, is called the |essee,
the price is called the premum and the
noney, share, service or other thing to be
so rendered is called the rent."

It was urged that the aforesaid definition was very w de and

i ncl uded paynent of consideration of various kinds. It was
urged that in clause (a) of paragraph 3 of the ternms and
conditions of the lease, it has been categorically indicated
that in addition to the nonthly rents, the lessee is required to
pay and di scharge all existing and future rates, and
muni ci pal taxes, dues, duties, devel oprment, betternment and

ot her charges of any nature whatsoever for the tinme being
payable either by the |landlord or the tenants in respect of
the lands and prem ses or any building or structure for the
time being standing thereon or on any part thereof. I't was
al so indicated that the ground rent woul d be a net paynent to
the | essors w thout any deducti on whatsoever and the l'essors
woul d not in any event be liable to pay any rates, taxes and
assessment and/ or out goi ngs what soever -at any time during

the continuance of the lease. It was contended that the said
condition clearly indicates that the rates and taxes and other
out goi ngs in respect of the dem sed preni ses and the building
to be erected thereon formed part of the rent payabl e by the
| essee in respect of the demnmised prem ses. ‘According to M.
Nari man, the rent stipulated under the | ease deed and the
rates and taxes payable in respect of the dem sed prem ses
forned the conponents of the rent payable in respect of the
dem sed prem ses.

M. Nariman urged that while no amount above the

standard rent could be clainmed by the landlord in respect of a
prem ses let out, the Act nmade provision for certain
"permtted increases” which has been defined in Section 5 (7)
of the said Act. In this regard, reference was nade to
Section 10 of the Act which provided for increase in the rents
above the standard rent on account of increase in rates, cess,
charges, tax, land assessnent, ground rent, land or any other

| evy on | ands and bui | di ngs. Section 10 (3) indicates that the
amount of the increase in rent would be recoverable from
each tenant in proportion to the rent payable by them

Ref erence was al so nade to Section 11 (2) of the said Act
which provides that if there is any dispute between the

l andl ord and the tenant regarding the anmount of pernmitted

i ncrease, the Court may determ ne such amount. It was
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submitted that since the municipal rates and taxes were
payabl e after every six nonths and the sane forned an

i ntegral conponent of rent, it nust also be held that the rents
for the demi sed prenises were al so payable after every six
nont hs.

M. Nariman referred to the decision of this Court in the
case of Raju Kakara Shetty vs. Ranesh Prataprao Shirole
And Anr., (1991) 1 SCC 570, wherein the provisions of Section
12 (3) (a) of the Bombay Rent Act in relation to pernitted

i ncreases and paynment of education cess was under
consi der ati on. In the said decision, the permtted increases
referred to the education cess payable by the tenant in
addition to the standard rent inasnuch as under the

Mahar ashtra Education (Cess) Act, 1962, paynent of

education cess was an annual liability to be paid by the
landl ord but with the right to recover the sane fromhis
tenant in additionto the standard rent. In the said decision, it

was held that since education cess was specifically recoverable
as rent, by virtue of Section 13 of the 1962 Act, it was a
part of 'rent’ within the neaning of the Bonbay Rent Act and
when the —saneis claimed in addition to the contractual or
standard rent, it constitutes-a 'permitted increase’ within the
meani ng of Section 5 (7) of the Bonbay Rent Act. It was also
hel d that since the cess was payable on year to year basis and
a part of the rent becane payabl e annually, the rent ceased to
be payable by the nonth within the neaning of Section 12 (3)
(a) of the Bonmbay Rent Act.

M. Nariman contended that his contention was further
strengthened by the definition of ~"standard rent” in Section
5 (10) of the Bonmbay Rent Act which nmade reference to

Section 11 which included various conponents such as
"permtted increases"” which were related to the increase in
muni ci pal rates and taxes and other outgoings in respect of
the demi sed prenmises. M. Nariman submitted that the sane

was in consonance with the concept of “rent’ as understood in
Section 105 of the Transfer of Property Act wherein the same
has been referred to as the "consideration."

Referring to the terns of the | ease deed executed in

favour of the original | essee Ms.  H Bloch Engineering Pvt.
Ltd., M, Narinman pointed out that the prenises had been

| eased with the specific intention that the | essees woul d be
entitled to erect and construct buil di ngs and structures
thereon for residential purposes and for garages and while
there was a provision in the deed of |ease that the | essee
woul d not be entitled to assign, transfer, nortgage underlet or
otherwi se part with it interest in the denised premises or the
buil ding or building erected thereon w thout the prior consent
inwiting of the |lessors, the sane was subject to the

provi sions of clause 6 which, on the other hand, provided that
the Il essee would after the buildings and/or structures are
conpleted, be at liberty to assign the denised premises to co-
operative housing societies and/or |imted conmpany or any
person whatsoever. M. Nariman urged that since assignnent

had been specifically permtted under the aforesaid provision
of the | ease deed, the induction of the respondent Nos. 2 to 5
was in accordance with the provisions of the | ease deed and
could not be faulted or nade a ground for eviction of the

| essee. Though reference was made to the definition of the
expression "tenant" in Section 5 (11) (aa) of the Bonmbay Rent
Act, the sane does not appear to be relevant for deciding the
present civil appeals.

M. Soli J. Sorabjee, Sr. advocate, who al so appeared for

the appellants, reiterated M. Nariman' s subm ssion that
"permitted increases’ under the Act becane part of the rent

and was, therefore, a conponent of the rent itself. M.
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Sorabj ee, in support of his contention, referred to the decision
of this Court in The Bonbay Muinicipal Corporation vs. The

Life Insurance Corporation of |India, Bonbay, reported in

(1970) 1 SCC 791, wherein the question arose as to whether

the Il evy of educational cess should be taken into

consi deration in fixing the annual valuation of a building.
Wi | e considering the said question, this Court was al so call ed
upon to consider the issue as to whether a permitted increase
under Section 5 (7) of the Bonbay Rent Act, would be part of
the rent which the landlord is entitled to receive fromthe
tenant. On the second issue, this Court inter alia held as
foll ows: -

"It is quite clear that Section 7 does not
prohi bit the recovery of the.increase to
whi ch [andl ord may be entitled under the
provisions of the Act inaddition to the
standard rent. The obvious inplication
of the definition “of "permtted

i ncreases" ~in Section 5 (7) is that such
an increase becones a part of the rent.
The | anguage whi ch has been enpl oyed

in Sections 9, 10 and 10\ 027AA seens to
indicate that the Legislature treated the
permtted increase/'as a part of the rent
whi ch the landlord woul d be entitled to
receive fromthe tenant."

Appearing for the private respondents who had been

i nducted into the premises by the |essee, M. ML. Verma, Sr
advocate, pointed out that all the foruns had failed to take
note of the fact that a certain ampbunt ~of noney had been kept
in deposit with the | essors which ought to have been adjusted
agai nst the arrears of rent but had not been taken note of in
the notice demanding the arrears of rent. Ref erence was
made to the decision of this Court i'n Kranti Swaroop Mchi ne
Tools Pvt. Ltd. And Anr. vs. Kanta Bai Asawa (Snt.) And Os.,
(1994) 2 SCC 289 and it was contended that the notice
demandi ng arrears of rent was in itself illegal” to'the
provisions of Section 12 (3) (a) of the Bonbay Rent  Act,

i nasnmuch as, there were no arrears of rent for aperiod of six
nonths or nore, if the said anmount was taken into

consi deration towards adjustnent of the arrears of dues. It
was contended in such circumstances the relief for eviction
ought not to have been granted to the | essors.

A somewhat simlar view was expressed in Ms. Sarwan

Kumar Onkar Nath vs. Subhas Kumar Agarwalla, (1987) 4

SCC 546, wherein this Court held that since the rent for two
nont hs had been paid in advance by the tenant to the

| andl ord on the understanding that the advance anount

woul d be liable to be adjusted towards arrears of rent
whenever necessary or required, the tenant coul d not be
evicted on the ground of default in payment of rent of two
nonths even if the tenant failed to ask the Iandlord to nake
adj ustrent of the advance anount.

A subm ssion was nade that a | awful sub-tenant who

had been i nducted under the terns and conditions of the

| ease al so becane the |essee of a portion of a proportionate
area of the land under the structure and decree for eviction
obt ai ned agai nst the | essee would not bind the | awful sub-
tenant. Reference was nade to a decision of the Bonbay

Hi gh Court in Dinkar S. Vaidya vs. Ganpat S. Gore And Os.,
AlR 1981 Bonbay 190, wherein in paragraph 37 it was

expl ai ned that the defendants who were tenants or owners in
respect of the structures only must be deenmed to be sub-
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tenants in respect of the land and since no notice had been
given to themunder Section 12 (2) by the plaintiff-Ilandlord,
demanding all the arrears of rent, no decree for eviction could
be passed against them to hand over vacant and peacefu
possession of the land to the plaintiff.

It was urged that, in any event, since the private

respondents had been lawfully inducted into the premises in
respect of the portion of the structure thereon and the |ease
was still subsisting, they had acquired a right to remain in
the prenises under the | ease deed itself and, were not,
therefore, bound by the eviction decree passed agai nst the

| essee.

On behal f of the lessors it was denied that the | essee was

not a nonthly tenant and was required to pay rents after

every six months. M. Sundaram Sr. advocate, urged that the
sai d case was an innovation and had not been argued before

the courts below. ~Referring to the provisions of the | ease deed
wherein it had been nade clear that during the termof the

| ease, the |essees were required to pay the nonthly rent
reserved ' therein, M. Sundaramurged that this new pl ea was
bei ng i ntroduced on behal fof the respondents in order to

avoid the consequences of Section 12 (3) (a) of the Bonbay

Rent Act. It was urged that such a plea had been nmade only

to be rejected in view of the categorical provisions of the |ease
deed itself. It was further urged that on an erroneous
interpretation of the rel evant provisions of the | ease deed, the
trial court had arrived at the conclusion that the present case
woul d be governed under Section 12 (3) (b) of the Bonbay

Rent Act, 1947, prior to its amendnent in 1987 and not under
Section 12 (3) (a) thereof. However, the Appellate Bench of the
Smal | Causes Court at Bonmbay had rectified the error and had
correctly held that the case being made out orally on behal f of
the |l essee that the rent was payable ~after an interval of every
six nonths could not be accepted having regard to the witten
document in which it had been stipulated that the rents were
payabl e on a nonthly basis.

The Hi gh Court supported the view'taken by the

Appel | ate Bench of the Small Causes Court at Bonbay and

granted the defendants tine till 31st May, 2006 to vacate the
suit property.

On the question of default, it was pointed out by M.

Sundaram that the trial court had cone to a finding that the
entire arrears of rents had not been sent by the | essee to the

| essors prior to 7th March, 1983 and since only a part of the
rent in arrears had been offered to the | essors by cheque, the
same had been returned back to the |essee.  Despite such
finding, the trial court on an erroneous interpretation that the
| ease was governed under Section 12 (3) (b) of the Bonmbay

Rent Act, disnissed the suit for eviction. The said position
was reversed by the Appellate Bench of the Snmall Causes

Court which allowed the appeal and set aside the judgment

and order of the trial court and further decreed the suit for
possession as well as for arrears and nesne profits.

It was then argued that the interpretation sought to be

given to the expression "pernitted increases" as being part

of the rent payable by the tenant was fallacious, as would be
evident from Section 10 of the Bonbay Rent Act. Sub-section
(1) of Section 10 of the said Act reads as follows: -

"10. Increase in rent on account of

payment of rates etc. (1) On and after

the comrencenent of the Bonbay Rents,

Hot el and Lodgi ng House Rates Contro

(Amendnment) Act, 1986, where a | andlord

is required to pay to Government or to

any local authority or statutory authority,
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in respect of any prenmi ses any fresh rate,
cess, charges, tax, |and assessnent,
ground rent of land or any other |evy on
| ands and buil dings, or increase in rate,
cess, charges, tax, |and assessnent,
ground rent of land or any other |evy on
| ands and bui |l di ngs, he shall

not wi t hst andi ng anything contained in

any other provisions of this Act but save
as otherw se expressly provided in any
other law for the tine being in force, be
entitled to nake an increase in the rent
of such prem ses.

Provi ded that, the increase in rent shal
not exceed the ampount of any such rate,
cess, charges, tax, |and assessnent,
ground rent of land or any other |evy on
| ands and bui l'di ngs, as the case may be."

M. Sundaram submitted that the wording of the above
provision would indicate that on account of increase in the
rates, cess, charges, tax, |land assessnent, ground rent of |and
or any other |evy payable by the landlord to the governnent or
any |local authority or statutory authority, - he would be
entitled to make an increase in the rent of such premi ses.

M. Sundaram submitted that it had not been indicated that

the increase in rates and taxes woul d thensel ves becone part

of the rent and the suit had been rightly decreed by the
Appel | ate Bench of the Snall Causes Court at Bonbay for
possession, arrears of rent and nesne profits:

M. Ranjit Kunmar, |earned Sr. counsel who appeared for

the lessors in Civil Appeal arising out of SLP ) No.7186/06
assail ed the judgnent both of the Appell ate Bench of the Smal
Causes Court and that of the High Court in so far as they
related to the appellants in the said appeal who had been

i nducted into the prem ses by the lessee. Referring to the
Deed of Lease, M. Ranjit Kumar submitted that though by

virtue of clause 6 thereof the right to assign the buildings
and structures to be erected on the dem sed premises had

been given to the |essee, the same could not be read in
isolation of clause 3 (0) which makes it clear that the lessee
woul d not be entitled to assign, transfer, nortgage, under-|et
or otherwise part with its interest in the dem sed prem ses or
the building or buildings thereon without the prior ~consent in
witing of the |essors.

Ref erence was al so made to Section 14 of the Bonbay

Rent Act which provides as follows: -

"Certain sub-tenants and |icensees to
becone tenant on determ nation of
t enancy.

(1) When the interest of a tenant of any
prem ses is determned for any reason

any sub-tenant to whomthe prem ses or

any part thereof have been l[awfully sub-

| et before the 1st day of February 1973
shal | subject to the provisions of this Act,
be deermed to beconme the tenant of the

| andl ord on the same terns and

conditions as he would have held from

the tenant, if the tenancy had conti nued.
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(2) Where the interest of a licensor, who
is a tenant of any prenmises is determ ned

for any reason, the |licensee, who by

section 15A is deened to be a tenant

shal |, subject to the provisions of this

Act, be deened to become the tenant of

the landlord on the ternms and conditions

of the agreenent consistent with the
provisions of this Act."

M. Ranjit Kumar urged that there is no pleading to

i ndi cate whether the appellants had been inducted into the
prem ses prior to 1lst February, 1973, to entitle themto the
benefit of the aforesaid provision. On the other hand, Section
15 of the said Act disentitled a tenant from sub-letting or
assigning his interest in the tenanted premi ses.

M. Ranjit Kumar urged that in such circunstances

both the Appellate Bench of the Snall Causes Court as well
as the H'gh Court were correct in directing the appellants in
Cvil Appeal arising out of SLP) 7186/06 to vacate the

prem ses along with the | essee.

Respondi ng to the subni ssions made by M. Sundaram
and M. Ranjit Kumar, M. Nariman reiterated his earlier
subm ssions and referred to a decision of this Court in

Karnani Properties Ltd. vs. Augustin, (1957) SCR 20 which
was followed in the case of Puspa Sen Gupta vs. Susnha
Ghose, (1990) 2 SCC 651 holding that where certain specia
amenities were to be provided by the |andlord, the same could
be taken into consideration for fixation of the standard rent.
In other words, the same would formpart of the consideration
contenplated in Section 105 of the Transfer of Property Act to
be a conponent of the expression "rent".
The fate of the Cvil Appeal arising out-of SLP )
7400/ 06 hinges on the question —as to whether despite the
specific provisions of the | ease deed for paynent of the |ease
rents on a nonthly basis in advance on or before the 5th day
of each and every English cal endar nonth, whether the tria
judge was right in holding that in effect having regard to the
provisions relating to paynent of rates and taxes and ot her
out goi ngs by the | essee, the | ease would be governed under
Section 12 (3) (b) and not 12 (3) (a) of —the Bonbay Rent Act.
The fate of Civil Appeal arising out of SLP (c) 7186/06
wi Il depend on the question as to whether the appellants
therein had been lawfully inducted into the deni sed prem ses
and, if so, whether they would be bound by the decree for
possessi on passed against the appellant in Gyvil Appea

arising out of SLP (c) 7400/ 06.

Havi ng gi ven our anxi ous consideration to the
subm ssi ons urged on behalf of the respective parties and the
provi sions of the Bonbay Rent Act and the vari ous decisions
cited, we are of the view that the decision of the Appellate
Bench of the Small Causes Court at Bonbay as affirned by
the Hi gh Court holding that the | ease was governed under
Section 12 (3) (a) of the Bonbay Rent Act was correct. The

| ease deed nmakes it abundantly clear that the |ease rent was
required to be paid on a nmonthly basis. |In fact, in paragraph
1 of the terns and conditions of the | ease deed it has, inter
alia, been indicated as follows:-

T TO HOLD THE DEM SED

PREM SES unto the Lessee for the term
of 98 years comencing fromthe 1st day
of Novenber, 1966 but renewabl e and

det erm nabl e as hereinafter provided
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yi el di ng and paying therefore for the
peri od ending on the 31st day of Cctober,
1968 a token rent of Rupees one per

nonth and fromthe 1st day of

Noverber, 1968 yielding and paying
during the remai nder of the said term of
98 years the nonthly rent of Rs.3,215/-
(Rupees three thousand two hundred and
fifteen) payable in advance regularly or
before the 5th day of each and every
Engl i sh Cal endar nmonth the first of such
nmont hly payments to be nade on or

before the 5th day of Novenber, 1968 and
subsequent paynents to be made on the
correspondi ng day of each succeeding
nmonth during the remai nder of the term
hereby granted..........< ....

The said position has beenfurther reiterated in

paragraph 3 (a) of the said deed of |ease.

The argument advanced on behal f of the | essee that
notwi t hstanding the said stipulation, since the | essee was
required to pay the rates and taxes which forned part of the
permtted increase and was, therefore, a part of the rent
payabl e, does not appeal to us. The consequential subm ssion
made in this regard that since the rates and taxes were
payabl e either annually or after every six nmonths, and the
same formed part of the rent, it mnmust be held that the rents
wer e payabl e not each nonth but after every six nonths, does
not al so appeal to us.

Not wi t hst andi ng t he deci sions in the ~Bonbay Munici pal
Corporation case and Raju Kakara Shetty (supra), the views
expressed therein are distinguishable on facts with the facts of
these two appeals. Both the said judgments deal with

paynment of education cess under the Maharashtra Educatai on
(Cess) Act, 1962, under which the landlord is liable to pay
such cess annually but has the right to recover the anount
so paid by himfromthe tenant in addition to the standard
rent as a part of the rent itself. By operation of |aw education
cess has been made a conponent of the rent payable by the

tenant in respect of the tenanted prenmises. |n such a case,
the concept of '"permitted increase’ would include the cess
payable as part of the rent itself. |In the instant case,

however, the lessee is required to pay the rates and taxes and
ot her outgoings for the dem sed prem ses in respect whereof

the landl ord has been given the right to effect permtted

i ncrease equivalent to the anbunt paid towards rates and

taxes. The same does not, in our view, nmakes such paynment a
part of the rent though it nmay be a consideration for the grant
of lease. The 'pernmitted increase’ in the instant case serves as
a yardstick for the landlord to increase the rents on account of
payment of rates and taxes by the | andl ord.

Consequently, even though the | ease deed contained a

provision for payment of the rates and taxes exclusively by the
| essee and it is also stipulated that the lessor will have no
l[iability therefor, the lease will still be governed under
Section 12 (3) (a) of the Bonbay Rent Act as held by the
Appel | ate Bench of the Small Causes Court at Bombay and

affirmed by the High Court. The expression "consideration"
indicated in Section 105 of the Transfer of Property Act has
been used in a generic sense to include the price paid or

prom sed or of nobney, a share of crops, service or any other
thing of value. On the other hand, the | ease deed specifies the
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amount to be paid as rent each nonth while the rates and
taxes and other outgoings are treated to be t he
separate liability of the | essee, no doubt having regard to the
intention of the parties that a building was to be erected by
the | essee on the dem sed | and.

Once we have arrived at the aforesaid conclusion, the

ot her subm ssi ons nmade on behal f of the appellant in Cvi
Appeal arising out of SLP ) No.7400/06 becone irrelevant.
However, having regard to the provisions of the |ease

deed, there can be little doubt that the decree for possession
passed against the | essee will not bind the appellants in the
Cvil Appeal arising out of S.L.P. (C) No. 7186 of 2006 who
have acquired an i ndependent status under the provisions of

the deed of |ease permtting assignment of the structure to be
erected on the denised land.  In their case, the question of

i nduction prior to 1st February, 1973, would have no
application. Although, it has been submitted by M. Ranjit
Kumar that the provisions of clause 6 of the | ease deed nust

be read with clause 3(0) thereof, the intention of the parties on
the reading of the | ease deed as a whol e appears to be that the
| essee woul d be entitled to nake construction on the dem sed
prem ses whi ch could be assigned by it to third parties who
woul d acquire an i ndependent right therein subject to the

terns and conditions of the head |ease. " Since the appellants
inthe Cvil Appeal arising out of S.L.P. (C) No. 7186 of 2006
were lawfully inducted into the prem ses by virtue of clause 6
of the | ease deed they will not be affected by the decree for
possessi on passed agai nst the |essee.

Cvil Appeal arising out of SLP ) No.7400/06 is,

therefore, dism ssed, while Cvil Appeal arising out of SLP)
No. 7186/06 is allowed. The judgnent and decree of the
Appel | ate Bench of the Snall Causes Court as well as High
Court is affirnmed as far as Civil Appeal arising out of SLP )
7400/ 06 is concerned, and is set aside as far as it relates to
the appellants in Gvil Appeal arising out of SLP ) 7186/ 06.

In the facts of the case, the parties will bear their
respective costs.




